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APPELLANT’S BRIEF ON APPEAL FROM THE DISTRICT COURT 
OF THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 

The complaint (Appellant’s Appendix A, p. 24) seeks a de¬ 
claratory judgment that the appellees are entitled to mail a 
pamphlet written and published by them entitled “Preparing 
for Marriage,” which the Postmaster General had refused to 
carry in the mails; alternatively, appellees seek either an in¬ 
junction against further refusal, or an injunction directing the 
Postmaster General to accept the pamphlet for mailing. Juris¬ 
diction of the District Court rests on Title 11 of the District of 
Columbia Code (1940 Edition) Secs. 301, 306, and 324, and on 
U. S. C. Title 28, Sec. 41 (6). The appeal is from an order of 
the District Court (Appellant’s Appendix A, p. 33) granting 
the appellees’ motion for summary judgment, on the sole 
ground that the exclusion of the pamphlet from the mail with¬ 
out affording the appellees an opportunity to be heard was a 
denial of due process in violation of the Fifth Amendment. 
Jurisdiction for this appeal rests on Title 17 of the District of 
Columbia Code (1940 Edition) Sec. 101. 

(l) 




2 


STATEMENT OF THE CASE 

Appellees are respectively the author and the publisher of a 
pamphlet entitled “Preparing for Marriage” which they sold to 
any members of the public applying therefor, for 25£ a copy 
(Appellant’s Appendix A, p. 24). 

On October 24, 1942, the Postmaster General notified appel¬ 
lees that the pamphlet could not be accepted for mailing, under 
Section 211 of the Criminal Code (Act of March 4,1909, c. 321, 
Sec. 211, as amended (35 Stat. 1129), U. S. C. Title 18, Sec. 
334, and under Postal Laws and Regulations (1940) Secs. 598 
and 602) (Appellant’s Appendix A, p. 26). These statutory 
provisions, broadly speaking, declare to be nonmailable docu¬ 
ments which are obscene or which directly or indirectly give 
information as to contraceptive devices or procedures. The 
Postmaster General took action on inspection of the pamphlet 
without first holding a hearing for the presentation of evidence. 
The complaint alleges that the pamphlet is not nonmailable 
but, on the contrary, is a scientific, unemotional, constructive 
and wholesome presentation of information for persons prepar¬ 
ing for marriage; that the exclusion was illegal, arbitrary and 
erroneous; and that it was made without affording the appellees 
an opportunity to be heard (Appellees’ Appendix A, p. 27). 

The Trial Court made no determination as to whether or 
not the pamphlet was mailable.- The order appealed from 
grants appellees’ motion for summary judgment on the sole 
ground that exclusion of the pamphlet from the mails without 
notice or affording -the appellees an opportunity to be heard 
was a denial of due process in violation of the Fifth Amendment 
to the Constitution of the United States. (Appellant’s 
Appendix A, pp. 32 and 33.) The correctness of this order is 
the only issue appellant presents on this appeal. 1 

STATUTES AND REGULATIONS INVOLVED 

The relevant statutes and regulations are the Act of March 4, 
1909, c. 321, Sec. 211, as amended (35 Stat. 1129), U. S. C. Title 
18, Sec. 334 (Criminal Code, Sec. 211); Sec. 161 of the Re- 

1 The correctness of the denial of appellant’s, motion for summary judgment 
is not now challenged. 
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vised Statutes, U. S. C. Title 5, Sec. 22; and Sections 597, 598 
and 602 of the Postal Regulations, Postal Laws and Regula¬ 
tions (1940). They are set forth in Appellant’s Appendix “B”. 

The Act of March 4,1909, c. 321, Sec. 211, as amended, here¬ 
after referred to as Section 211 of the Criminal Code, briefly, 
declares to be nonmailable every obscene book or pamphlet, and 
every pamphlet which directly or indirectly gives information 
or sources of information as to contraceptive devices or meth¬ 
ods. It further provides that such nonmailable matter shall 
not be conveyed in the mails or delivered from any post office 
or by any letter carrier. It imposes criminal penalties for 
knowingly depositing nonmailable matter in the mails. 

Under the authority conferred upon him by U. S. C. Title 5, 
Sec. 22, to make regulations for the conduct of his department, 
the Postmaster General issued Regulations 597, 598 and 602. 
Regulation 597 simply includes in its definition of nonmailable 
matter items covered by Section 211 of the Criminal Code. 
Regulation 598 incorporates the text of Section 211. Regula¬ 
tion 602 provides that where the local postmaster is in doubt 
as to the mailability of matter under Section 211 (and parallel 
provisions) he shall submit a sample to the Solicitor of the 
Post Office Department for instructions. Regulation 602 con¬ 
tains no provision for any further administrative proceedings. 

STATEMENT OF POINTS 

1. The District Court erred in ruling that the Fifth Amend¬ 
ment requires a hearing before the Postmaster refuses to cany- 
in the mails matter which he considers to be nonmailable under 
Section 211 of the Criminal Code. 

2. The District Court erred in granting appellee’s motion for 
summary judgment. 

SUMMARY OF ARGUMENT 

1. Section 211, in unequivocal language, declares nonmail¬ 
able matter which is obscene or which directly or indirectly 
gives information with respect to contraception. It contains 
no provision requiring a hearing prior to exclusion. 

2. Questions as to the mailability of material arise daily— 
for example, whether the printing on the envelope is indecent, 
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libelous or scurrilous; whether documents concern lotteries; 
whether packages contain explosives or prohibited drugs; 
whether the amount of postage is sufficient; whether a book 
or picture is obscene; etc. The acceptance or rejection of mail 
under these standards is part of day-to-day administrative 
functioning. Administration of the Postal Service would be 
impossible were hearings required prior to action in any of these 
situations. Most of them involve questions as to which there 
can be no difference of opinion. In all of them, action can be 
taken upon an examination of the article itself. 

3. Congress, in authorizing the Postmaster General to ad¬ 
minister the Postal Service, specifically required that he grant 
hearings in advance of certain types of action. By omitting 
such requirements with respect to action under Section 211, it 
has indicated a legislative intent to permit him to act with 
respect thereto without a hearing. 

4. Action under Section 211 without hearing has been the 
administrative practice of the Post Office Department for 60 
years. The right so to act has not previously been challenged 
in any judicial proceedings, nor has Congress seen fit to add 
such a requirement to the statute notwithstanding the fact 
that the section has been amended on several different occa¬ 
sions. 

5. Due process requirements are here fully satisfied by the 
availability to appellees of a full judicial hearing, at which 
they can present any evidence material to their case. 2 The 
situations in which administrative hearings are considered re¬ 
quired are in no way opposite. Appellees are not bound by any 
administrative record, nor is their judicial remedy in any way 
inadequate. The due process clause does not require two 
hearings. 

6. A requirement that nonmailable material be permitted to 
travel through the mails pending a hearing by the Postmaster 
General would defeat the purpose of the excluding statutes and 
would be detrimental to the public interest. 

: Appellant contended in the court below that appellees were not entitled 
to present new or extrinsic evidence in the judicial proceedings. It is, how¬ 
ever, now conceded that appellees are entitled to a full judicial hearing on 
the merits and that they are entitled to present evidence de novo bearing on 
mailabillty. 
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7. The necessity and constitutional validity of prompt ad¬ 
ministrative action on inspection of the res in order to protect 
the public has long been recognized and sustained. The avail¬ 
ability of a subsequent judicial hearing and remedy adequately 
protects constitutional rights in such cases. 

8. The order of the District Court was based solely on an 
erroneous determination of the constitutional question. It 
should therefore be reversed and the case remanded for a de¬ 
termination on the merits. 

ARGUMENT 

I 

The Statute does not require the Postmaster General to con¬ 
duct a hearing before acting 

A. The necessity and justification for the procedure adopted under 

Section 211 

In establishing and regulating the postal system, Congress 
has found it necessary to call for many types of administrative 
operations. 

There is the obvious necessity of examining a package for 
weight or to determine sufficiency of postage. Plainly such 
functions call for no hearing, although the possibility of dis¬ 
agreement as to the facts cannot be excluded. 

Congress has also properly prescribed that poisons, in¬ 
flammable material, and explosives may not be mailed or 
accepted for mailing. Act of March 4, 1909, c. 321, Sec. 217 
(35 Stat. 1131), as amended, U. S. C. Title 18, Sec. 340. It can 
surely not be contended that a postmaster is called upon to 
grant a hearing before rejecting a package containing poison 
or explosives, although the question on the merits may well 
not be free from doubt. Whether a particular substance is a 
poison can conceivably present questions just as difficult as 
those involved in determining whether a book is obscene. Yet 
the public interest does not permit the taking of risks. 

The Act of March 4, 1909, c. 321, Sec. 213 (19 Stat. 90), 
U. S. C., Title 18, Sec. 336, requires administrative rejection 
as nonmailable, of documents, materials, and advertisements 
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concerning lotteries. Here too, the postmaster is called upon 
for action—and here too any procedure which permitted the 
circulation of the offending material pending an administra¬ 
tive hearing would be obviously contrary to the public interest. 
Once offending material has been mailed, the object of the 
statute is defeated. Cj. Masses Publishing Co. v. Patten, 245 
Fed. 102 (C. C. A. 2d). The same considerations apply to 
the Act of March 4, 1909, c. 321, Sec. 212 (25 Stat. 187), as 
amended, U. S. C., Title 18, Sec. 335, prohibiting the acceptance 
for mailing of matter bearing indecent, libelous, or scurrilous 
language. 

The very section under consideration in the present case 
bars both obscene books, as to which opinions may well differ, 
and material giving contraceptive information, which is nor¬ 
mally quite identifiable on inspection. 

These various postal regulations mount the scale, in small 
gradations, from provisions requiring routine clerical functions 
to administrative action under statutory standards the applica¬ 
tion of which may be subject to considerable dispute. Indeed, 
even with respect to a particular subject matter, the variations 
are wide. Some publications are so plainly obscene as to leave 
no room for doubt. As to others, reasonable men might well 
differ. 

Apart from these considerations, the scope of the problem— 
the volume of administrative work involved—is almost stag¬ 
gering. For example, in 1939, the Solicitor for the Post Office 
Department was called upon to give instructions in approxi¬ 
mately 2,500 cases merely under Section 212 of the Criminal 
Code, dealing with the nonmailability of scurrilous material. 
During the same year he was obliged to issue instructions in 
approximately 1,500 cases under Section 211. Report of the 
Postmaster General (1939). That year was not unusual. 
The figures in Section 212 for 1943 were approximately the 
same. See Report of the Postmaster General (1943), p. 31. 
It must be remembered that the Solicitor is called upon only 
where the local postmaster is in doubt. Postal Laws and 
Regulations (1940), Sec. 602. It can therefore reasonably 
be assumed that the actual number of cases dealt with by post- 
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masters, as to which statistics are not kept, is a large multiple 
of the figures shown in the report. 

It should not be overlooked, too, that the restrictions on 
mailability and the directions to postmasters in Section 211 
and in the parallel provisions cited above, are in aid of a 
public policy sufficiently important to warrant the imposition 
by Congress of criminal penalties. Ex parte Jackson, 96 U. S. 
727. See Public Clearing House v. Coyne, 194 U. S. 497. In 
the light of these circumstances it appears far-fetched to con¬ 
tend that Congress meant to require, or should have required, 
postal officials to continue to carry material which, on its face, 
appears to offend against the statutes, until they have con¬ 
ducted a hearing and examined extrinsic evidence on the ques¬ 
tion, thus in the meantime facilitating the commission 
of a crime. 

Under the foregoing circumstances, Congress simply directed 
the Postmaster General to refuse to carry, in the first instance, 
all matter which is proscribed by statute. It made no pro¬ 
vision for an administrative hearing in any case, but left to the 
courts, under established equity principles, the function of 
revision of administrative error. Cf. Public Clearing House v. 
Coyne, supra, at pp. 509-510; Stark v. Wickard, 321 U. S. 288, 
309-310. 

B. Analysis of the Statute 

Section 211 of the Criminal Code (Appellant’s Appendix A, 
p. 36) is a simple prohibition of the extension of postal service 
to particular types of material, and contains no language even 
remotely calculated to evidence any Congressional intention 
to impose a requirement of a hearing. 

The Section is, in this respect, in no way unique. Similar 
directions to postal officials may be found in Section 212 of the 
Criminal Code, Act of March 4, 1909, c. 321, Sec. 212 (25 Stat. 
187), as amended, U. S. C. Title 18, Sec. 335, dealing with the 
nonmailability of matter wrapped in an envelope bearing in¬ 
decent, libelous, or scurrilous language; in Section 213 of the 
Criminal Code, Act of March 4, 1909, c. 321, Sec. 213, as 
amended, U. S. C. Title 18, Sec. 336, dealing with documents, 
materials, and advertisements concerning lotteries; in Section 

619882—44-2 ‘ 
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217 of the Criminal Code, Act of March 4, 1909, c. 321, Sec. 
217 (35 Stat. 1131), as amended, U. S. C. Title 18, Sec. 340, 
dealing with poisons, inflammable materials, and explosives. 
In none of these parallel statutes, is there the slightest indica¬ 
tion that postal officials are required to call a hearing prior to 
application of the statutory provisions for exclusion. 

In certain statutes dealing with the postal service, the re¬ 
quirement that the Postmaster General conduct a hearing is 
specifically set forth. For example, the Act of March 3, 1901, 
c. 851, Sec. 1 (31 Stat. 1107), U. S. C. Title 39, Sec. 232, pro¬ 
vides that second-class mail privileges shall not be annulled 
until a hearing shall have been granted. The Act of July 
28, 1916, c. 261, Sec. 2 (39 Stat. 424), U. S. C. Title 39, Sec. 
576, provides that the owner of any publication required by 
the Department to be shipped by freight,.who believes that he 
has been discriminated against, may apply to the Department 
for a hearing. 

It is apparent, therefore, that Congress, in dealing with the 
postal service, did not overlook the problem of administrative 
hearings, where it considered such hearings to be necessary or 
appropriate. The inclusion of specific provisions of this char¬ 
acter in certain statutes dealing with the subject matter of 
the mails, and their omission in others, would be highly 
persuasive as to Congressional intention even if the language 
of the latter statutes were obscure or ambiguous. In the face 
of the plain language of Section 211, no room for doubt exists. 

C. Long continued and accepted administrative practice under Section 211 

confirms the interpretation 

The statutory language under which postmasters are for¬ 
bidden to accept and carry nonmailable matter, has remained 
unchanged since 1888. See Act of Sept. 26, 1888, c. 1039, Sec. 
2 (25 Stat. 496). The postal regulations issued thereunder have 
at no time made any provision for a hearing, but have simply 
directed local postmasters to submit any doubtful matter to the 
Solicitor for the Post Office Department, for instructions. See 
Postal Laws and Regulations (1940) Sec. 602. During that 
entire period of almost 60 years, it has been the practice of the 
Post Office Department, in dealing with matter so declared by 
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Congress to be nonmailable, to act directly on inspection of the 
item submitted for mailing. See Postmaster General’s Report 
(1890), pp. 16-18; Postal Laws and Regulations (1893), Sec. 
483; Ibid. (1902), Secs. 573, 574; Ibid. (1913), Sec. 547; Ibid. 
(1924), Sec. 531; Ibid. (1932), Sec. 725; Ibid. (1940), Secs. 
725, 602. 

Even were doubt or ambiguity to exist, such consistent ad¬ 
ministrative application of a statute would carry great weight 
in determining its meaning and intention. United States v. 
Jackson, 2S0 U. S. 183,193; Inland Waterways Cor-p. v. Young, 
309 U. S. 517,525; Walling v. Helmerich (U. S. Sup. Ct. Nov. 6, 
1944). 

Moreover, the correctness of the administrative interpreta¬ 
tion in question is confirmed by the circumstance that Section 
211 was before Congress for amendment on several occasions 
since the inception of the practice. E. g., Act of May 27, 1908, 
c. 206 (35 Stat. 416); Act of March 4,1909, c. 321, Sec. 211 (35 
Stat. 1339); Act of March 4,1911, c. 241, Sec. 2 (36 Stat. 1339): 
In none of the amendments enacted was the provision govern¬ 
ing the action of postal officials in any way modified. Thus, 
there is here not merely silence by Congress over a period of 
years, from which acquiescence may be inferred, but indeed 
tacit Congressional approval by failure to amend despite ade¬ 
quate occasion and opportunity to do so. Under these con¬ 
ditions, the administrative practice of acting under Section 211 
without awaiting a hearing must be assumed to be a correct 
application of the statute, in accordance with Congressional 
intent. Norwegian Nitrogen Products Co. v. United States, 
288 U. S. 294, 313-315; United States v. Midwest Oil Co., 236 
U. S. 459. 

II 

The failure to provide an administrative hearing does not 
violate the fifth amendment 

A. The practice has been unquestioningly applied by the courts 

As seen above, the appellees are here challenging a practice 
of 60 years standing, applied by the Post Office Department in 
thousands of cases. So far as can be determined, the practice 
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has never heretofore been attacked, either in the courts or by 
Congress. Appellees’ position is then, in effect, that the pro¬ 
cedure followed by the Department in its day-to-day adherence 
to Congressional mandate, has for 60 years deprived authors 
and publishers of their constitutional rights—yet neither the 
individuals affected, the courts, nor Congress have seen fit to 
call it into question. 

While no case has been found in which the court can be said 
to have directly adjudicated the precise question here involved, 
the practice of the Department has actually won ample judicial 
recognition and approval. 

As early as 1877, the Supreme Court of the United States 
specifically recognized the necessity and propriety of admin¬ 
istrative action of this type. See Ex Parte Jackson, 96 U. S. 
727, 735-736: 

“In many instances, those officers can act upon their own 
inspection, and, from the nature of the case, must act 
without other proof, as where the postage is not prepaid, 
or where there is an excess of weight over the amount 
prescribed, or where the object is exposed and shows 
unmistakably that it is prohibited, as in the case of an 
obscene picture or print” [Italics supplied.] 

This is an assertion, in unmistakable terms, of the very prop¬ 
osition maintained by appellant in the present case and con¬ 
stitutes clear authority for the administrative practice of the 
Department. The Court not only recognized the propriety of 
administrative action based solely upon an inspection of the 
res, but virtually assumed the absence of any alternative 
method of handling the problem. 

Again, in Milwaukee Publishing Co. v. Burleson, 255 U. S. 
407, 421, even the dissenting justice recognized the authority 
of the Postmasterd General, in the case of nonmailable matter, 
to act directly on inspection without further proceedings: 

“As a matter of administration, the Postmaster General, 
through his subordinates, refects matter offered for mail¬ 
ing, or removes matter already in the mail, which in his 
judgment is unmailable. The existence in the Postmas- 
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ter General of the power to do this can not be doubted.” 

[Italics supplied.] 

Beyond this, Section 211 and parallel sections of the Criminal 
Code have been before the courts quite frequently. Many of 
the cases involve similar direct efforts to upset the action of the 
Department in refusing, on inspection, to "accept matter for 
mailing. In none of them has there been any slightest sug¬ 
gestion of doubt as to the propriety of the procedure followed. 
The practice here under consideration, as prescribed by Con¬ 
gress and followed by the Postmaster General, has simply been 
taken as a matter of course—it merely represented the admin¬ 
istrative step which brought the judicial machinery into opera¬ 
tion, giving rise to no collateral questions as to its own pro¬ 
cedural sufficiency. E. g. Anderson v. Patten, 247 Fed. 382 
(S. D. N. Y.); American Mercury, Inc. v. Kiely, 19 F. (2d) 
295 (S. D. N. Y.). Cf., under Section 212 of the Criminal Code, 
Shoemaker v. Burke, 92 F. (2d) 205 (App. D. C.); Hardy v. 
Goldman, 38 F. Supp. 1011 (S. D. N. Y.); American Civil Lib¬ 
erties Union, Inc., v. Kiely, 40 F. (2d) 451 (C. C. A. 2d). The 
power of the Postmaster General under Section 211 simply to 
refuse to forward contraceptive literature, was explicitly men¬ 
tioned in United States v. Nicholas, 92 F. (2d) 510 (C. C. A. 2d, 
193S), with no reference whatsoever to any requirement of a 
prior administrative hearing—indeed, with its implicit 
negation. 

In Masses Publishing Co. v. Patten, 246 Fed. 24 (C. C. A. 2d), 
it was held that the failure to provide for a judicial hearing 
before excluding matter from the mails under the Espionage 
Act, was not objectionable. The exclusion, as in the case of 
Section 211, was by virtue of a direct Congressional proscrip¬ 
tion. The question of the necessity of a prior administrative 
hearing was apparently not even considered to arise. 

The explicit statements in the Jackson and Burleson cases, 
supra, and the long line of decisions applying these statutory 
provisions, furnish ample authority and precedent to support 
appellant’s position. 
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& The due process clause does not require an administrative hearing in 

this situation 

7. Due process requirements are fully satisfied by the availability of an 

adequate judicial hearing 

Appellees, by filing affidavits on the issue of mailability have, 
in effect, asserted their right to a full judicial hearing on the 
question. That right is conceded to them. Indeed, its exist¬ 
ence has now become the law of this case, by reason of the 
District Court’s denial of appellant’s motion to strike those 
affidavits. Recognition of such right is, as a matter of fact, 
implicit in the cases cited above arising under Section 211 and 
parallel provisions; there is in them no indication of any 
limitation on the complainant’s right independently to present 
to the Court all material evidence bearing on the merits of the 
case. 

Not content with an opportunity for a full judicial hearing 
on the merits, appellees contend that they were also entitled 
to a hearing by the Postmaster General, before he declined to 
accept the pamphlet for mailing. Appellees, then, are not 
complaining of a lack of opportunity to obtain a full and fair 
hearing on mailability; their complaint apparently is that they 
are not given two hearings—both an administrative and a 
judicial hearing. 

That claim finds no support in reason or in authority. It is 
settled beyond dispute that the due process clause merely re¬ 
quires a full and fair hearing at some point in the proceedings. 
It does not require two hearings. 

If an administrative adjudication is given finality and the 
scope of judicial scrutiny is limited to the administrative record, 
an administrative hearing is required. E. g., National Labor 
Relations Board v. Jones & Laughlin Steel Co., 301 U. S. 1, 47; 
Acker v. United States, 298 U. S. 426, 434. In such a situation, 
assuming an adequate administrative hearing, the complainant 
is, of course, not entitled to a trial de novo before the court. 
Ibid. Cj. also Dayton-Goose Creek Ry. v. United States, 263 
U. S. 456,485. 

If, on the other hand, the complainant can obtain a judicial 
hearing as to the correctness of the administrative action before 
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his interests and legal rights are finally foreclosed, no admin¬ 
istrative hearing is necessary. Great Northern Ry. Co. v. Clara 
City, 246 U. S. 434; Lehigh Valley R. Co. v. Board of Com¬ 
missioners, 278 U. S. 24; Timken-Detroit Axle Co. v. Alma 
Motor Co., 144 F. (2d) 714, 719 (C. C. A. 2d). Cf. Southern 
Ry. Co. v. Virginia, 290 U. S. 190. 3 

The principle, in its application to the present case, is even 
more strikingly illustrated by North American Cold Storage 
Co. v. City of Chicago, 211 U. S. 306. In that case, an ordi¬ 
nance providing for the summary seizure and destruction of 
unwholesome or unsafe food was challenged solely upon the 
ground that no provision was made for prior notice and oppor¬ 
tunity to be heard. The Court rejected the contention that 
& prior hearing was required, saying (pp. 315-316): 

“A determination on the part of the seizing officers that 
food is in an unfit condition to be eaten is not a decision 
which concludes the owner. The ex parte finding of the 
health officers as to the fact is not in any way binding 
on those who own or claim the right to sell the food. If 
a party cannot get his hearing in advance of the seizure 
and destruction, he has the right to have it afterward, 
which right may be claimed upon the trial of an action 
brought for the destruction of his property.” [Italics 
supplied.] 

The same principle was the basis of decision in Lawton v. 
Steele* 152 U. S. 133 and Adams v. City of Milwaukee, 228 
U. S. 572. 

In these cases, there was administrative action taking the 
form of outright destruction of the res. The action was based 
solely on inspection and involved a complete and final invasion 
of the recognized proprietary interests of the owner. Yet the 

' The availability of a subsequent judicial remedy has, indeed, been held 
to render a prior hearing unnecessary even in postal fraud order cases. 
Public Clearing House v. Coyne , 194 U. S. 497 (where the record shows that 
plaintiff also raised the question of inadequacy of opportunity for an ad¬ 
ministrative hearing). 

4 It is noteworthy that the Court in the Lawton case, when discussing 
the principle involved, specifically referred to “obscene books and pictures” as 
presenting an occasion for its application. See 152 U. S. at 140. 
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absence of provision for a prior administrative hearing did not 
invalidate the procedure, in view of the presumptive avail¬ 
ability and adequacy of a judicial hearing on the propriety of 
the action, in any subsequent suit for damages which plaintiff 
might institute. 

The case at bar is actually far simpler than the North Ameri¬ 
can case. The action of the Postmaster General involves no 
injury to the res. There is simply a refusal to accept a par¬ 
ticular item for mailing, upon the ground that the statute de¬ 
clares it to be nonmailable and forbids postal officials to carry 
it. The statute contains no suggestion of any Congressional 
effort to withdraw the question from judicial scrutiny, or to 
limit the scope of the judicial hearing. If the action of the 
Postmaster General is claimed to be erroneous, arbitrary or 
beyond his statutory authority, full recourse may be had to the 
equity powers of the court for relief, before there has been any 
irrevocable disposition of the offending material. C/. Stark v. 
Wickard, 321 U. S. 288, 309-310. Many of the cases cited 
under II A, supra, involve just such recourse and the invoca¬ 
tion of precisely those powers. 

To be sure, the appellant’s refusal to accept the pamphlet 
for mailing results in delay. However, it should be emphasized 
that such delay involves no legal injury warranting a claim of 
deprivation of constitutional rights because of the absence of a 
prior administrative hearing. Where a j udicial hearing is avail¬ 
able and is in other respects adequate, the delay resulting from 
the necessity of recourse to it furnishes no basis for invoking 
the due process clause. Yakus v. United States, 321 U. S. 414; 
Bowles v. Willingham, 321 U. S. 503. Indeed, appellee^ cannot 
even claim an equitable right to have their pamphlet carried in 
the mails pending the outcome of a judicial proceeding. See 
Masses Publishing Co. v. Patten, 245 Fed. 102, 104 (CCA 2d). 
If the delay incident to the institution of judicial proceedings 
to correct administrative error were considered to raise due 
process questions, there could be no administrative action of 
any kind without a prior hearing. C/. Bowles v. Willingham, 
supra. 

Even as a purely practical matter, a prior administrative 
hearing would not improve appellees’ position in a case of this 
type. Since they could claim no right to have the pamphlet 
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carried in the mails pending the administrative determination 
(c/. Masses Publishing Co. v. Patten, supra), their position is 
not impaired by reason of the fact that they must have recourse 
to a proceeding in equity and a judicial trial instead. 

Appellees, then, have a full and adequate opportunity for a 
judicial hearing on the merits. 5 The question of whether a 
pamphlet contains contraceptive information, or is obscene, is 
perfectly appropriate for judicial cognizance. It is, indeed, a 
question which the courts have had frequent occasion to con¬ 
sider. (See, e. g., the cases cited supra , Point II A.) Under the 
circumstances, appellees cannot complain of the fact that the 
Postmaster General, or Congress, has failed to permit them to 
duplicate their proof by furnishing an administrative hearing 
as well. 

2. The principles on which the requirement of an administrative hearing is 
based are not applicable to this case 

The requirement of a hearing prior to administrative action 
has never been considered applicable where the right to obtain 
a full judicial hearing on the merits exists and where the 
judicial remedy is, as here, plain and adequate. Elementary 
due process considerations call for an opportunity to be heard 
at some point before rights are foreclosed. The purpose of an 
administrative hearing is to provide such an opportunity where, 
because of the nature of the situation, it can not be obtained, 
or the legislature has not permitted it to be obtained, in any 
other way. 

Typical in this connection are the cases involving rate regu¬ 
lation, where the administrative body establishes a binding 

5 Some confusion on this issue may. be engendered by the statements In 
many of the cases dealing with Section 211 and parallel provisions, that the 
court will not upset the action of the Postmaster General unless it is clearly 
erroneous. (See cases infra. Point III.) These cases, in effect, apply the 
familiar presumption of regularity of administrative action. However, 
Congress has not, in Section 211, made any effort to limit the scope of the 
judicial hearing. Appellees are entitled to a full judicial hearing. Such 
hearing satisfies due process requirements. Appellees can not complain that 
the hearing is inadequate in any constitutional sense, because the court, in 
evaluating the evidence adduced at the hearing, applies a presumption of 
regularity to administrative action. 

619882—44-3 
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rule, operating in futuro, based on facts presented to it. Shields 
v. Utah Idaho Central R. R. Co., 305 U. S. 177, 185; Acker v. 
United States, 298 U. S. 426, 434; Dayton-Goose Creek Ry. v. 
United States, 263 U. S. 456,485. The actual establishment of 
rates is basically a legislative function, and not one that can be 
performed by a court. Judicial injuiry is limited in these cases 
to the question whether the rate established by the administra¬ 
tive body has a reasonable basis; there can be merely judicial 
review of the administrative record, and not a full judicial hear¬ 
ing involving the presentation of evidence de novo. E. g. St. 
Joseph Stockyards Co. v. United States, 298 U. S. 38, 50-52; 
Tagg Bros. & Morehead v. United States, 280 U. S. 420, 443; 
Acker v. United States, supra. A full and fair hearing is 
therefore required before the administrative agency. See Mor¬ 
gan v. United States, 298 U. S. 468. 

Again, when a fact-finding function is conferred on an ad¬ 
ministrative body and its determination is given attributes of 
finality, a hearing is required. E. g. National Labor Relations 
Board v. Jones & Loughlin Steel Co., supra. In situations of 
this type, the legislature in effect substitutes an administrative 
tribunal for a court, for the purpose of making adjudications as 
to the facts. Here too, the function of the court is limited to 
review on the basis of the administrative record. With the right 
to a full judicial hearing on the merits withdrawn, an admin¬ 
istrative hearing has been considered essential to fulfillment 
of due process requirements. 8 

There is no slightest occasion, in the present case, for the 
application of any of these principles. Here, the Postmaster 
General is called upon by Section 211, to inspect material 
offered for mailing and to refuse to carry it if it appears to be 
nonmailable. He acts upon inspection, as Congress directs him 
to do and as, from the nature of the situation, he must do. See 
Ex parte Jackson, supra. His action is in no sense finally ad¬ 
judicative. The statement in North American Cold Storage 

• It may be noted that once an administrative hearing has been obtained, 
■whether or not constitutionally required, judicial review is limited to the 
administrative record. Shackleton Inhaler Co. v. Jarvu, 136 F. (2d) 116 
(C.C. A. 6th). 
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Co. v. City of Chicago, supra, will bear repetition in this 
connection: 

“A determination on the part of the seizing officers that 
food is in an unfit condition to be eaten is not a decision 
which concludes the owner. The ex parte finding of the 
health officers as to the fact is not in any way binding 
upon those who own or claim the right to sell the food/' 

See also Timken-Detroit Axle Co. v. Alma Motor Co., supra. 

Congress has not attempted to withdraw the matter from 
judicial scrutiny; or to deny a full judicial hearing on the . 
issue of mailability; or to bind the courts to any prior admin¬ 
istrative determination of fact. If appellees challenge the 
action, they have an unfettered right to present their case, 
and all evidence bearing thereon, to a court. They are not 
limited, in their judicial hearing, by any administrative record 
or concluded by an administrative adjudication as to the facts. 
There is, therefore, no occasion, under the principles discussed 
above, for any assertion of a right to an administrative hearing. 
See Timken-Detroit Axle Co. v. Alma Motor Co., supra. 

3. The due process clause is not in any event to be construed to preclude 
timely administrative action to protect the public 

Section 211 is, of course, an exercise of congressional power 
to regulate the postal service. In exercising that power, Con¬ 
gress can properly deny mail facilities to material deemed in¬ 
jurious to the public. Ex Parte Jackson, 96 U. S. 727; Coomer 
v. United States, 213 Fed. 1 (C. C. A. 8th). In this respect, the 
authority of Congress is analogous to that of a state legislature 
dealing with problems involving the public health, safety, or 
morals. Ex Parte Jackson, supra, at p. 36: 

“In excluding various articles from the mail, the object 
of Congress has not been to interfere with the freedom 
of the press, or with other rights of the people; hut to 
refuse its facilities for the distribution of matter deemed 
injurious to the public morals.” [Italics supplied.] 

Reference has already been made to the huge quantity of 
mail matter covered by the various statutes adopted to protect 
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the public from injury through abuse of the postal privilege. 
(Supra, Point I A.) Congress has barred pistols and poisons, 
lottery tickets and explosives, pornographic photographs and 
contraceptive devices, combustibles and obscene books—and 
countless other similar items which it considers detrimental 
to the public. Postmasters are called upon to deal with these 
items from day to day, in the ordinary performance of their 
duties. If a postmaster, on the basis of inspection, considers 
a photograph to be pornographic, he has no choice but to refuse 
to accept it for mailing. If the owner of the photograph in¬ 
sists that it is really a penetrating study in abnormal psychol¬ 
ogy, the postmaster can hardly be expected to interrupt his 
daily duties to hear learned testimony on the subject. He 
may, indeed, be wrong. If he is, the courts are open to the 
aggrieved owner. To hear evidence and to revise error is a 
long-established judicial function. 

Even apart from the obvious questions of time and ap¬ 
propriateness, it is clear that the purpose of the statute cannot 
be served if initial exclusion is to await notice and hearing. 
Postmasters are here dealing with items; they are not establish¬ 
ing rights. Once an offending item has been mailed and de¬ 
livered, the public injury is produced and the object of the 
statute defeated. Masses Publishing Co. v. Patten, supra. If 
the statute is to be effective and the public interest protected, 
the postmaster must act promptly, on inspection. 

It is apparent, then, that to require notice and hearing as a 
condition of administrative action—or rather, non-action— 
under Section 211, would not only disrupt the administrative 
process but would indeed frustrate the entire statutory scheme. 
The due process clause does not compel these results. Cj. 
Bowles v. Willingham, supra. Statutory schemes far more 
extreme than that here involved have been approved, both 
on principle and in recognition of obdurate considerations of 
public interest. 

It has long been established that even summary administra¬ 
tive action involving destruction of the offending res mav val¬ 
idly be authorized where the legislature considers it to be in 
the public interest to bar distribution or circulation. 
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In North American Cold Storage Co. v. City of Chicago, 
supra, the Court, in upholding an ordinance authorizing sum¬ 
mary administrative condemnation and seizure of unwhole¬ 
some food, said (pp. 315-316): 

“We are of the opinion, however, that provision for a 
hearing before seizure and condemnation and destruc¬ 
tion of food which is unwholesome and unfit for use is 
not necessary. The right to so seize is based upon the 
right and duty of the state to protect and guard, as far 
as possible, the lives and health of its inhabitants, and 
that it is proper to provide that food which is unfit for 
human consumption should be summarily seized and 
destroyed to prevent the danger which would arise 
from eating it. * * * If a party cannot get his 
hearing in advance of the seizure and destruction, he has 
the right to have it afterward, which right may be 
claimed upon the trial of an action brought for the de¬ 
struction of his property * * [Italics supplied.] 

Adams v. City of Milwaukee and Lawton v. Steel, supra, up¬ 
held analogous statutes on the same principle. 

The fact - that these cases deal with items presumptively 
injurious to the public does not, of course, cast doubt on their 
authority here. Section 211 deals with equivalently injurious 
subject matter. Ex Parte Jackson, supra. Indeed, as previ¬ 
ously mentioned, the Court in the Lawton case specifically re¬ 
ferred to “obscene books and pictures’' as included within the 
scope of the principle under discussion. 

If the due process clause permits actual summary destruc¬ 
tion of the res, it is too plain for argument that no reasonable 
objection can be made to the procedure adopted under Section 
211; the effect of that procedure is merely to hold the mailing 
privilege in abeyance, leaving available full recourse to judicial 
proceedings to revise any administrative error which may 
have been made. 7 Bowles v. Willingham, supra; Yakus v. 
United States, supra. 

T As already established, there is clearly no basis for predicating a due 
process argument on the delay that results from the administrative action. 
See Point II B (1), supra. 
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Pike v. Walker, 121 F. (2d) 37 (App. D. C.), relied upon by 
appellees in the court below, presented a very different ques¬ 
tion. That case involved the issuance of a “fraud order” by the 
Postmaster General, based on a finding that the plaintiff was 
engaged in a scheme to obtain property, through the mails, by 
fraudulent representations. Under the fraud order, the plain¬ 
tiff would be deprived of all use of the mails, in juturo, based on 
a determination of the facts involved in a general course of 
conduct, and not on a mere inspection of the particular mail 
matter barred. The action of the Postmaster General entailed 
not merely a refusal to carry a particular item of mail, but 
required that all mail addressed to plaintiff be marked “fraud¬ 
ulent” and returned to the sender. 


4. A presumption of constitutionality arises from the long-established usage 


It is not felt that the constitutional question here involved 
is either difficult or doubtful. The somewhat lengthy discus¬ 
sion in the preceding portions of this brief is justified more by 
the novelty of appellees' position than by the complexity of 
the issue. Basically, this case calls for no more than adher- 
ance to the principle that issues can properly be tried and ad¬ 
judicated by courts—that an administrative official must give 
notice and hearing, in this field of operations, only where he 
is called upon to perform adjudicative functions in substitution 
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nature of this principle that the procedure here under con¬ 
sideration has never previously been challenged or questioned. 

Even if there were doubt, however, it should be empha¬ 
sized that this case deals with a practice originating 60 years 
ago, which has stood the test of usage and judicial application. 
It has long been recognized that even constitutional questions, 
where doubtful, may be resolved by usage and practice. Inland 
Waterways Corp. v. Young, 309 U. S. 517, 525: 

“Even constitutional power, when the text is doubtful, 
may be established by usage.” 

See also Stuart v. Laird, 1 Cranch (U. S. 299,309. 

Where, as here, the usage is buttressed by long-standing 
judicial acceptance and application (Point I. C, supra), the 
presumption could hardly be clearer. * 

■M-o — <2~S C—O- ^JL. 
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III 

Appellees’ motion for summary judgment should not have 

been granted 

A. The decision was based solely upon the effect of denial of an 
administrative hearing 

The order granting appellees’ motion for summary judgment 
(Appellant’s Appendix A, p. 33) is based solely upon the con¬ 
clusion of law that appellant’s action without notice to ap¬ 
pellees or affording them an opportunity to be heard, con¬ 
stituted a denial of due process. It is true that the recitals 
in the order include the words “having found that there is no 
genuine issue as to any material fact.” However, neither the 
findings of fact nor the conclusions of law contain any statement 
as to mailability of the pamphlet. There is no finding that 
the action of the Postmaster General was erroneous on the 
merits. Furthermore, Mr. Justice Letts informal memoran¬ 
dum (Appellants Appendix A, p. 32) after merely reciting 
appellees’ contention that the pamphlet is mailable, proceeds 
directly to the constitutional question. The issue of mail- 
ability, on the merits, is left completely untouched at the very 
point where a determination of the question would be recited, 
had any been made. 

Therefore, the order must be considered to rest solely on 
the Court’s conclusion as to constitutionality. The recital as 
to the absence of a genuine issue of fact must be deemed to 
have been predicated on an assumption that the constitutional 
invalidity of the procedure ended the matter and foreclosed 
any issue of fact on the merits. No other interpretation as to 
the scope or effect of the order would be warranted, in view 
of the familiar principle that constitutional questions are to 
be decided only when necessary. Had the court found that 
there was no genuine issue of fact on the merits — i. e ., on the 
question of mailability— it could have disposed of the case 
without going into the question of the constitutionality of 
the procedure followed. It cannot be assumed that the Court 
decided the constitutional issue unnecessarily. 

Since the order was based solely on the constitutional ques¬ 
tion, and since, as already demonstrated, that question must be 
resolved in appellant’s favor, the order must be reversed and 
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the case remanded for further proceedings on the issue of 
mailability. 

B. There is at least a genuine issue as to the mailability of the pamphlet 

The circumstance that both appellees and appellant moved 
for summary judgment does not itself operate to eliminate all 
issues of fact. Where the pleadings present genuine disputed 
issues, the filing of cross-motions for summary judgment does 
not of itself warrant the determination of those issues on 
motion. Associates Discount Corp. v. Crow, 110 Fed. (2d) 126 
(App. D. C.); Schram v. Clair, 28 F. Supp. 422 (E. D. N. Y.). 
Under the Crow case, and under Rule 56 (d), the court must 
make a finding as to the uncontroverted facts, and go forward 
to a hearing on those which are disputed. 

In the present case, the answer denied the allegation that the 
pamphlet was scientific and wholesome (Appellant’s Appendix 
A, p. 29). That allegation is certainly material to the deter¬ 
mination of whether the pamphlet comes within the prohibi¬ 
tions of Section 211. Furthermore, a mere examination of 
the pamphlet (see record on appeal) shows that it deals with 
contraception and gives information as to sources of addi¬ 
tional material on the subject. Section 211 specifically de¬ 
clares such subject matter to be nonmailable. Thus, even if 
appellees are given the benefit of considerable doubt, there 
is at the very least an issue to be determined. 

The appellant did not, at any stage of the proceedings, con¬ 
cede the facts bearing on mailability set forth by appellees. 
He relied below solely upon the assertions that appellees were 
not entitled to submit evidence de novo and that his action 
would not be set aside unless plainly erroneous. The question 
of the correctness of his action on the merits therefore remained 
open and, as shown above, was not resolved by the Court. 

It is, as previously indicated, now fully conceded that ap¬ 
pellees were entitled to submit evidence de novo. The mere 
submission of such evidence does not, however, of itself decide 
the issue. Its effect must be weighed. To be sure, in view 
of the theory of the case below, appellant submitted no ex¬ 
trinsic evidence to controvert appellees’ allegations and sup¬ 
porting affidavits. Nevertheless, at the very least, the pam- 
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phlet can speak for itself, and the lower court did not resolve 
the questions it raises. 

As a matter of fact, reliance by appellant on the internal 
evidence of the pamphlet itself should entirely suffice to create 
a genuine issue. It has long been recognized that the courts 
will apply a presumption of regularity to administrative action. 
United States v. Chemical Foundation, 272 U. S. 1. In the 
case of Section 211 and parallel sections, they have said that 
they will not upset that action unless it has been demonstrated 
to be clearly wrong. Anderson v. Patten, 247 Fed. 382 (S. D. 
N. Y.); Shoemaker v. Burke, 92 Fed. (2d) 205 (App. D. C .); 
American Civil Liberties Union v. Kiely, 40 Fed. (2d) 451 
(CCA 2d); Gitlow v. Kiely, 44 Fed. (2d) 227 (S. D. N. Y.) 
aff’d 49 Fed. (2d) 1077 (CCA 2d). There is nothing in the 
record to show any determination by the lower court that 
appellees met the burden of proof placed on them by these 
cases. 

Under the circumstances, it seems clear that the issue of 
mailability remains to be resolved. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the order of the District Court granting appellees’ motion for 
summary judgment and enjoining appellant from excluding 
the pamphlet should be reversed and the case remanded to the 
District Court with directions to determine on the merits 
whether the pamphlet is mailable. 
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APPENDIX A 


Complaint 

In the District Court of the United States 
for the District of Columbia 

Civil Action File No. 20839 

Paul Popenoe, 701 Union Trust Building, Washington, 
D. C., and The American Institute of Family Relations, 
601 South Hill Street, Los Angeles, Calif., plaintiffs 

v. 

Frank C. Walker, Individually and as Postmaster Gen¬ 
eral of the Post Office Department of the United 
States, defendant 

complaint for declaratory judgment and injunction 

1. This is a civil cause arising under the postal laws over 
which this Court has jurisdiction pursuant to the provisions of 
Title II, Section 306, District of Columbia Code, as amended, 
and Title 28, Section 41 (6) United States Code, as amended. 

2. The plaintiff, Paul Popenoe, Sc. D. is the author of a 
pamphlet entitled “Preparing for Marriage” and is the Secre¬ 
tary and General Director of the American Institute of Family 
Relations, 607 South Hill Street, Los Angeles, California. 

3. The plaintiff, The American Institute of Family Rela¬ 
tions is a non-profit corporation organized under the laws of 
California, engaged in an active and continuous educational 
program to promote successful family life in the United States 
It publishes and sells many pamphlets dealing with various 
phases of this subject, including the pamphlet “Preparing 
for Marriage.” 

4. The defendant, Frank C. Walker, is the duly appointed, 
qualified and acting Postmaster General of the United States 
and as such has general supervision and control over the United 

( 24 ) 
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States Post Office and is charged with the duty of superintend¬ 
ing generally the business of the Post Office Department 
and executing all laws relative to the Postal Service. 5 U. S. 
Code, Sec. 369. 

5. The pamphlet “Preparing for Marriage” was published in 
1931 and, until October 1942, properly addressed and stamped 
packages containing it, were accepted by the United States 
Post Office Department as mail matter of the third class. 

6. The pamphlet “Preparing for Marriage” contains a scien¬ 
tific, unemotional, constructive and wholesome presentation 
of information for persons preparing for marriage. It is 
widely popular with clergymen, educators and parents, and 
more than a hundred public libraries have copies of it. 

7. Title 18, U. S. Code, Section 334 states: 

Every obscene, lewd or lascivious * * * book, 
pamphlet, picture, paper, letter, writing, print, or other 
publication of an indecent character, * * * is 
hereby declared to be nonmailable matter and shall 
not be conveyed in the mails or delivered from any post 
office or by a letter carrier. 

8. The pamphlet “Preparing for Marriage” is not nonmail¬ 
able matter within the meaning and intent of Title 18, U. S. 
Code, Section 334, and properly addressed and stamped pack¬ 
ages containing it are mailable matter of the third class. 

9. The Postmaster General, acting pursuant to the authority 
conferred on him by Title 5, U. S. Code, Section 22. to prescribe 
regulations for the government of his department, has pro¬ 
mulgated Postal Regulations 597,598 and 602 in which obscene 
matter is declared to be nonmailable and a postmaster in 
doubt as to the mailability of any matter under section 598 
is directed to withhold the same from dispatch or delivery and 
submit the question with sample of the matter to the Solicitor 
for the Post Office Department for instructions. 

10. On October 15, 1942 an employee of the United States 
Post Office, Los Angeles, California, called at the office of The 
American Institute of Family Relations, 607 South Hill Street, 
Los Angeles, California, and ordered the Institute of Family 
Relations to cease mailing copies of the pamphlet “Preparing 
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for Marriage,” stating that the Post Office Department had 
ruled that it was obscene matter under Postal Regulations, 
Section 598. 

11. On October 25, 1942, the plaintiffs, Paul Popenoe and 
The American Institute of Family Relations received the fol¬ 
lowing letter. 

United States Post Office 
Los Angeles, California 

Office of Postmaster WAR/ACW 


October 24,1942. 

Dr. Paul Popenoe, 

c/o American Institute of Family Relations, 

607 South Hill Street, 

Los Angeles, California. 

My Dear Sir: This is to advise you that under date of 
October 7,1942, the Solicitor for the Post Office Depart¬ 
ment, Washington, D. C., instructed this office that a 
book entitled “Preparing for Marriage,” by Dr. Paul 
Popenoe, which was mailed by the American Institute 
of Family Relations, 607 South Hill Street, Los Angeles, 
California, was nonmailable under Section 598, Postal 
Laws and Regulations of 1940, and copies deposited in 
the mails should be so treated. 

Sincerely, 

Mary D. Briggs. 

Postmaster. 


12. Mary D. Briggs, Postmaster of the City of Los Angeles, 
California, named in this complaint, is not made a party to this 
action because she is not subject to the jurisdiction of this 
Court. 

13. The pamphlet “Preparing for Marriage” is sold by The 
American Institute of Family Relations for twenty-five cents 
per copy upon orders received by it from members of the public. 
Previous to October 15, 1942, the large bulk of such sales were 
made in response to orders sent to the Institute by mail and the 
pamphlets were sent to the purchasers by mail. 

14. The defendant, through the Postmaster of the United 
States Post Office, Los Angeles, California, purportedly acting 
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pursuant to the authority conferred on him by Title 5, U. S. 
Code, Section 22, to prescribe regulations for the government 
of his department, has illegally, arbitrarily, and erroneously 
excluded from the mails the pamphlet “Preparing for Mar¬ 
riage.” 

15. The defendant, purportedly acting pursuant to the au¬ 
thority conferred on him by Title 5, U. S. Code, Section 22, to 
prescribe regulations for the government of his department, had 
promulgated Postal Regulations 597, 598, and 602, acting pur¬ 
suant to which the pamphlet “Preparing for Marriage” was 
declared nonmailable and excluded from the mails without 
affording plaintiffs an opportunity to be heard. 

16. By reason of the illegal, arbitrary, and erroneous exclu¬ 
sion the defendant is preventing and will continue to prevent 
plaintiffs, Paul Popenoe and The American Institute of Family 
Relations from mailing copies of the pamphlet “Preparing for 
Marriage” to persons desiring to purchase the pamphlet. 
Plaintiffs have no adequate remedy at law and will suffer irrep¬ 
arable damages unless the Postmaster General is enjoined 
from enforcing this illegal, arbitrary, and erroneous exclusion 
from the mails. 

Wherefore, the plaintiffs pray: 

1. That this Court makes and enter a declaratory judgment, 
declaring, adjudging, and decreeing: 

(a) that plaintiffs are entitled by law to deposit in the mails 
and to have carried by the mails to purchasers thereof, as mail 
matter of the third class, properly addressed and stamped pack¬ 
ages containing a copy or copies of the pamphlet “Preparing 
for Marriage”; 

(b) that it is the duty of the defendant, Frank C. Walker, to 
order his agents and assistants, including the Postmaster of the 
United States Post Office, Los Angeles, California, Mary D. 
Briggs, to accept for mailing as mail matter of the third class, 
properly addressed and stamped packages containing a copy or 
copies of the pamphlet “Preparing for Marriage.” 

2. In the alternative, that this Court order, command and 
direct the defendant, Frank C. Walker, to perform the duty 
imposed upon him as Postmaster General of the United States 
and accept for mailing copies of the pamphlet “Preparing for 
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Marriage” properly deposited in the mails for delivery to 
purchasers thereof. 

3. In the alternative, that this Court enjoin.the defendant, 
Frank C. Walker, directly or through his agents, assistants or 
subordinates from excluding the pamphlet “Preparing for Mar¬ 
riage” from the mails. 

4. That plaintiffs have judgment against defendant for costs. 

5. And for such other and further relief as this Court may 
deem just and proper. 

(S) Charles A. Horsky, 

Charles A. Horsky, 

(S) Virginia Collins Dtjncombe, 

Virginia Collins Duncombe, 

Attorneys for Plaintiffs. 

Address: 701 Union Trust Bldg., Washington, D. C. 


verification 


State of California, 

County of Los Angeles, ss: 

Paul Popenoe, being duly sworn, deposes and says that he is 
one of the plaintiffs named in the foregoing complaint, that he 
has read the same, and that he verily believes the facts therein 
stated to be true. 

(S) Paul Popenoe. 


Subscribed and sworn to before me this 5th day of August 


1943. 

State of California, 

County of Los Angeles, ss: 


(S) 


Nevoh Bowman. 


George Dock being duly sworn, deposes and says that he is 
the President of the American Institute of Family Relations, 
one of the plaintiffs named in the foregoing complaint, that he 
has read the same, and that he verily believes the facts therein 
stated to be true. 

(S) George Dock. 

Subscribed and sworn to before me this 5th day of August 
1943. 

(S) Nevoh Bowman. 
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ANSWER 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 20839 

Paul Popenoe, The American Institute of Family 
Relations, plaintiffs 

v. 

Frank C. Walker, Individually and as Postmaster General 
of the United States, defendant 

answer 

First defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 

Second defense 

Paragraph 1: The defendant avers that the allegations in 
paragraph 1 are conclusions of law which he is not required to 
answer. 

Paragraphs 2 and 3: This defendant lacks knowledge or 
information sufficient to form a belief as to the allegations of 
paragraphs 2 and 3. 

Paragraph 4: This defendant admits the allegations, of 
paragraph 4. 

Paragraph 5: This defendant lacks knowledge or informa¬ 
tion sufficient to form a belief as to the allegations of para¬ 
graph 5. 

Paragraph 6: This defendant avers that the allegations of 
paragraph 6 are conclusions of law which he is not required to 
answer: If they should be deemed to be allegations of fact, this 
defendant denies such allegations. 

Paragraphs 7 and'8: This defendant avers that he is not re¬ 
quired to answer the allegations of paragraphs 7 and 8 because 
they are conclusions of law. 

Paragraph 9: This defendant admits such allegations of 
paragraph 9 as he is required to answer. 

Paragraphs 10 and 11: This defendant admits the allegations 
of paragraphs 10 and 11. 
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Paragraph 12: This defendant avers that he is not required 
to answer the allegations of paragraph 12. 

Paragraph 13: This defendant lacks knowledge or informa¬ 
tion sufficient to form a belief as to the allegations of para¬ 
graph 13. 

Paragraph 14: This defendant avers that the allegations of 
paragraph 14 are conclusions of law which he is not required 
to answer. 

Paragraph 15: This defendant denies the allegations of para¬ 
graph 15. 

Paragraph 16: This defendant admits that it has excluded 
from the mail the pamphlet referred to in paragraph 16. All 
other allegations of paragraph 16 this defendant avers are con¬ 
clusions of law which he avers he is not required to answer. 

Answering further: This defendant avers that the pamphlet 
referred to in the complaint was declared by him to be non¬ 
mailable under the Postal Laws and Regulations, and attaches 
hereto a copy of the pamphlet entitled “Preparing for Mar¬ 
riage,” which is prayed to be read a part of this answer as though 
fully set out herein. 

Answering further: The defendant avers that the attached 
pamphlet recommends on page 23 thereof the reading of cer¬ 
tain supplementary books set forth as follows: 

Groves, E. R. and Gladys H. Sex in Marriage. 
N.Y., 1932. 

Hutton, Isabel E. The Sex Technique in Marriage. 
N. Y., 1932. 

Stone, Hannah and Abraham. A Marriage Manual. 
N. Y., 1937. 

Parshley, H. M. The Science of Human Reproduc¬ 
tion. N. Y., 1933. 

Himes, Norman E. Practical Birth Control Meth¬ 
ods. N.Y. 1938. 

Palmer, R. L., and S. K. Greenberg. Facts and 
Frauds in Women’s Hygiene. N. Y., 1936. 

all of which have been declared non-mailable under the Postal 
Laws and Regulations. 


t 


31 


Wherefore, having fully answered, this defendant prays: 

1. That the complaint be dismissed. 

2. That the relief prayer for in the complaint be denied. 

3. And for such other and further relief as to the Court may 
seem just and proper. 

Edward M. Curran, 

United States Attorney. 
Daniel B. Maher, 

Assistant United States Attorney. 

Attorneys for the Defendant. 

CERTIFICATE OF SERVICE 

I hereby certify that I have this 6th day of January 1944, 
served a copy of the foregoing answer, by official United States 
Mail on Charles A. Horsky and Virginia Collins Duncombe, 
the attorneys for the plaintiffs, at their address, 701 Union 
Trust Company, Washington, D. C. 

Daniel B. Maher, 
Assistant United States Attorney. 

[Copy of pamphlet not printed; to be submitted on argu¬ 
ment by agreement of counsel.] 

MOTION FOR SUMMARY JUDGMENT 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 20839 

Paul Popenoe and The American Institute of Family 
Relations, plaintiffs 
v. 

Frank C. Walker, Individually and as Postmaster Gen¬ 
eral of the United States, defendant 

MOTION OF THE PLAINTIFFS PAUL POPENOE AND THE AMERICAN 
INSTITUTE OF FAMILY RELATIONS FOR SUMMARY JUDGMENT 

The plaintiffs Paul Popenoe and The American Institute of 
Family Relations move that the Court enter a summary judg¬ 
ment for said plaintiffs pursuant to Rule 56 of the Federal 
Rules of Civil Procedure. They refer the Court to the af- 
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fidavits and letters filed herewith as exhibits and make the 
same a part of this motion, and these plaintiffs state further 
as follows: 

The pleadings, together with the affidavits, show that there 
is no genuine issue as to any material fact and that these plain¬ 
tiffs are entitled to judgment as a matter of law. 

Charles A. Horsky and 
Virginia Collins Duncombe, 
Attorneys for Paul Popenoe and The American 
Institute of Family Relations , Plaintiffs. 

Charles A. Horsky, 

Virginia Collins Duncombe, 

Covington, Burling, Rublee, Acheson & Shorb, 

Union Trust Building, Washington 5, D. C. 

[Appellees’ memorandum and supporting affidavits not 
printed.] 

INFORMAL MEMORANDUM 

In the District Court of the United States for the District of 

Columbia 

Civil Action, File No. 20839 
7/27/44 

Paul Popenoe, 701 Union Trust Building, Washington, 
D. C., and The American Institute of Family Relations, 
607 South Hill Street, Los Angeles, Calif., plaintiffs 

v. 

Frank C. Walker, Individually and as Postmaster Gen¬ 
eral of the Post Office Department of the United 
States, defendant 

INFORMAL MEMORANDUM 

The order of which plaintiffs complain excludes the pamphlet 
“Preparing for Marriage” from the mails as obscene and non¬ 
mailable under Section 598, Postal Laws and Regulations of 
1940. The order was issued by the Postmaster General without 
notice to plaintiffs and without affording plaintiffs an oppor¬ 
tunity to be heard. 
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It is contended by plaintiffs that the pamphlet contains a 
scientific unemotional, constructive and wholesome presen¬ 
tation of information for persons preparing for marriage. They 
resist the charge that the material found m the pamphlet is 
obscene. It would seem that the plaintiffs have been preju¬ 
diced by a denial of a hearing and opportunity to produce 
witnesses and present evidence in support of their position. 

In the isuance of the order without a hearing, the require¬ 
ments of due process made necessary by the Fifth Amendment 
to the Constitution were not met. 

For the reasons stated only, the motion of the plaintiffs for 
summary judgment is sustained and that of the defendant is 
overruled. 

F. Dickinson Letts, 

Justice. 

JUDGMENT AND ORDER APPEALED 

In the District Court of the United States for the District of 

Columbia 

Civil Action, No. 20839 

Paul Popenoe, The American Institute of Family Rela¬ 
tions, PLAINTIFFS 

V. 

Frank C. Walker, Individually and as Postmaster Gen¬ 
eral of the United States, defendant 

order 

This cause came on to be heard on plaintiff’s motion for sum¬ 
mary judgment for declaratory judgment or injunctive relief 
against the order of the defendant Frank C. Walker excluding 
the pamphlet “Preparing for Marriage” from the mails as 
obscene and nonmailable under Section 598, Postal Laws and 
Regulations of 1940 and the motion of the defendant for sum¬ 
mary judgment dismissing the complaint, and the court having 
considered the pleadings in the action, the affidavits filed by 
both plaintiffs and the defendant; having heard oral argument; 
having found that there is no genuine issue as to any material 
fact, and having concluded that the plaintiffs are entitled to 
judgment as a matter of law, the court makes the following: 
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FINDINGS OF FACT 

1. The Plaintiffs, Paul Popenoe and the American Institute 
of Family Relations, are the author and publisher respectively 
of the pamphlet, Preparing for Marriage. 

2. The defendant, Frank C. Walker, is the duly appointed 
qualified and acting Postmaster General of the United States 
and as such has general supervision and control over the United 
States Post Office and is charged with the duty of superintend¬ 
ing generally the business of the Post Office Department and 
executing all laws relative to the Postal Service. 

3. The Pamphlet “Preparing for Marriage” was published 
in 1931 and, until October 1942, properly addressed and 
stamped packages containing it, were accepted by the United 
States Post Office Department as mail matter of the third 
class. 

4. On October 7, 1942, the defendant, through his subordi¬ 
nate, the Solicitor of the Post Office Department, Washington, 
D. C. instructed and ordered the United States Post Office, Los 
Angeles, California, that the book “Preparing for Marriage” was 
nonmailable under Section 598, Postal Laws and Regulations 
of 1940 and copies deposited in the mails should be so treated. 

5. On October 24, 1942, the defendant, through his subordi¬ 
nate, Mary D. Briggs, Postmaster of the United States Post 
Office, Los Angeles, California, advised the plaintiffs that the 
pamphlet “Preparing for Marriage” was nonmailable. 

6. The order of the defendant excluding the pamphlet, “Pre¬ 
paring for Marriage” from the mails was issued without notice 
to plaintiffs and without affording plaintiffs an opportunity to 
bfe heard. 

On the basis of the foregoing, the Court makes the following 

CONCLUSIONS OF LAW 

The issuance of the order by the defendant without notice or 
affording plaintiffs an opportunity to be heard was a denial of 
due process in violation of the Fifth Amendment to the Con¬ 
stitution. 

Wherefore, it is ordered: 

(1) That the motion of the defendant for summary judg¬ 
ment be and is hereby denied, 
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(2) That summary judgment be entered in favor of the 
plaintiffs. 

(3) That the defendant, his agents, servants, employees, and 
attorneys, and all persons in active concert and participation 
with him be and they hereby are restrained and enjoined from 
excluding from the mails, or refusing to carry in the mails, 
properly addressed and stamped packages containing a copy or 
copies of the pamphlet “Preparing for Marriage” deposited for 
mailing. 

(S) Letts, 

F. Dickinson Letts, Justice. 

No objection as to form. 

July 28,1944. 



APPENDIX B 


Section 211—Criminal Code, Act of March 4, 1909, c. 321, 
Sec. 211 (35 Stat. 1129) as amended, United States Code Title 
18, Sec. 334. 

Mailing obscene matter .—Every obscene, lewd, or 
lascivious, and every filthy book, pamphlet, picture, 
paper, letter, writing, print, or other publication of an 
indecent character, and every article or thing designed, 
adapted, or intended for preventing conception or pro¬ 
ducing abortion, or for any indecent or immoral use; and 
every article, instrument, substance, drug, medicine, or 
thing which is advertised or described in a manner cal¬ 
culated to lead another to use or apply it for preventing 
conception or producing abortion, or for any indecent or 
immoral purpose; and every written or printed card, 
letter, circular, book, pamphlet, advertisement, or 
notice of any kind giving information, directly or in¬ 
directly, where, or how, or from whom, or by what means 
any of the hereinbefore-mentioned matters, articles, or 
things may be obtained or made, or where or by whom 
any act or operation of any kind for the procuring or 
producing of abortion will be done or performed, or how 
or by what means conception may be prevented or abor¬ 
tion produced, whether sealed or unsealed; and every 
letter, packet, or package, or other mail matter con¬ 
taining any filthy, vile or indecent thing, device, or 
substance; and every paper, writing, advertisement, or 
representation that any article, instrument, substance, 
drug, medicine, or thing may, or can, be used or applied 
for preventing conception or producing abortion, or for 
any indecent or immoral purpose; and every descrip¬ 
tion calculated to induce or incite a person to so use or 
apply any such article, instrument, substance, drug, 
medicine, or thing, is hereby declared to be nonmailable 

( 36 ) 
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matter and shall not be conveyed in the mails or deliv¬ 
ered from any post office or by any letter carrier. Who¬ 
ever shall knowingly deposit, or cause to be deposited, 
for mailing or delivery, anything declared by this sec¬ 
tion to be nonmailable, or shall knowingly take, or cause 
the same to be taken, from the mails for the purpose of 
circulating or disposing thereof, or of aiding in the cir¬ 
culation or disposition thereof, shall be fined not more 
than $5,000, or imprisoned not more than five years, or 
both. The term “indecent” within the intendment of 
this section shall include matter of a character tending 
to incite arson, murder, or assassination (R. S. Sec. 3893; 
July 12,1876, c. 186, Sec. 1,19 Stat. 90; Sept. 26,1888, c. 
1039, Sec. 2, 25 Stat. 496; May 27, 1908 c. 206, 35 Stat. 
416; Mar. 4, 1909, c. 321, Sec. 211, 35 Stat. 1129; Mar. 
4,1911, c. 241, Sec. 2,36 Stat. 1339). 

Title 5, U. S. Code, § 22. 

The head of each department is authorized to pre¬ 
scribe regulations, not inconsistent with law, for the 
government of his department, the conduct of its offi¬ 
cers and clerks, the distribution and performance of its 
business, and the custody, use, and preservation of the 
records, papers, and property appertaining to it (R. S. 
§ 161). 

Postal Laws and Regulations, Title IV, § 597. 

UN MAILABLE MATTER 

Unmailable matter shall include all matter which is 
by law, regulation, or treaty stipulation prohibited from 
being transmitted in the mails, or which by reason of 
illegible, incorrect, or insufficient addresss it is found 
impossible to forward to destination, and is classified 
as follows: 

(a) Matter which is insufficiently prepaid to entitle 
it to be dispatched in the mail. 

(b) Matter without address or so incorrectly, in¬ 
sufficiently, or illegibly addressed that it cannot be 
transmitted to its destination. 
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(c) Matter which from its harmful nature is for¬ 
bidden in the mails. (See secs. 588 to 590.) 

(d) Matter so damaged in transit that it cannot be 
forwarded to its destination, matter of value found 
loose in the mails without address so that the destina¬ 
tion cannot be known, and all matter; recovered after 
depredations in the mails, which shall be forwarded to 
the department for disposition. (See secs. 805, 818, 
and 20S5.) 

(e) Packages exceeding the limit of weight or size 
allowed. (See secs. 569, 577, and 578.) 

(f) Obscene matter. (See sec. 598.) 

(g) Libelous and indecent matter. (See sec. 599.) 

(h) Treasonable matter. (See sec. 600.) 

(i) Lottery matter. (See sec. 601.) 

(j) Fraudulent matter. (See sec. 603.) 

(k) Publications which violate copyrights granted by 
the United States. (See sec. 523.) 

(l) Firearms capable of being concealed on the per¬ 
son. (See sec. 607.) 

(m) Mail matter addressed to foreign countries, 
posted in violation of law or twenty stipulations. (See 
sec. 805.) 

(n) Matter soliciting the procurement of divorces in 
foreign countries. (See sec. 606.) 

Title IV, § 598 

[This section is substantially the same in its wording 
as Section 211 Criminal Code, supra, U. S. C. Title 18, 
§334.] 

Title IV, § 602 

The postmaster shall not give opinions to the public, 
and when in doubt as to the mailability of any matter 
under sections 598, 599, 600, 601, 603, 605, and 606, he 
shall withhold the same from dispatch or delivery and 
submit the question with sample of the matter to the 
Solicitor for the Post Office Department for instructions. 

2. Where there is doubt as to the mailability of un- 
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loaded firearms under section 607 the parcel shall be 
withheld from dispatch or delivery and the question, 
with a complete statement of the facts, submitted to the 
Solicitor of the Post Office Department for instructions. 

3. Where parcels containing firearms are found in the 
mails obviously in violation of section 607, the facts 
shall be reported to the inspector in charge of the 
division in which the office of mailing is located. 


tf. S. GOVERNMENT PRINTING OFFICEl If44 
















/ 


41 

“exhibit a” 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 20839 

Paul Popenoe, et al., plaintiffs 
v. 

Frank C. Walker, defendant. 

Filed Mar 30 1944 

State of California, 

Couvdy of Los Angeles , 55: 

Paul Popenoe, being first duly sworn, deposes and says 
that he makes the following statements on personal knowl¬ 
edge and that he is competent to testify to the matters 
stated herein. 

I am one of the plaintiffs in this action and the re¬ 
sponsible author of the pamphlet, “Preparing for Mar- • 
riage ’ \ 

I was bom in Topeka, Kansas, October 16,1888; educated 
at Occidental College and Standford University in Cali¬ 
fornia; am the recipient of the honorary degree of Doctor 
of Science from Occidental College (1929). In 1913 I be¬ 
came editor of the Journal of Heredity, organ of the Ameri¬ 
can Genetic Association, Washington, D. C. I was the sole 
editor up to the time I went into the army in 1917; since 
then I have continuously been a member of its editorial 
board. In October, 1917,1 was commissioned a first lieuten¬ 
ant in the Sanitary Corps and attached to the staff of the 
Surgeon General of the Army in the Section for Combat¬ 
ting Venereal Diseases; I was later promoted to the rank of 
captain. I was assigned conjointly to the War Department 
Commission on Training Camp Activities, Section of Vice 
and Liquor Control, and was Chief of that Section when it 
was disbanded in March, 1919, at which time I was honor¬ 
ably discharged. After that I became executive secretary 
of the American Social Hygiene Association in New York 
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City, leaving there in the fall of 1920 to return to California 
where I was engaged in research and writing for five years 
while operating a plantation of date palms. In 1926 I be¬ 
came director of research for the Human Betterment 
Foundation of Pasadena, which position I held for 11 years. 

In 19291 organized the American Institute of Family Re¬ 
lations, with the co-operation of a group of nearly 50 per¬ 
sons actively interested in strengthening the foundations 
of the American home. At its organization meeting the 
Board of Trustees appointed me General Director, which 
position I still hold. 

During the past 20 years I have lectured at or taught at 
summer sessions of nearly 150 colleges and universities 
(see list attached as Annex A.) I have been on the faculty 
of the University of Southern California as lecturer in bi¬ 
ology since 1933. I have lectured before many women’s 
clubs, forums, churches, ministerial unions, parent-teacher 
associations, and the like, and have for the past five years 
been a member of the Advisory Council of the California 
First District Parent-Teacher Associations. 

I reside at 2503 North Marengo avenue, Altadena, Cali¬ 
fornia, with my wife and four sons. 

I am the author of the following books in the general field 
of family life: 

Applied Eugenics (with Roswell H. Johnson), N. Y., 
Macmillan, 1918; revised edition 1933. 

Modern Marriage, N. Y., Macmillan, 1925; revised edition 
1941. 

The Conservation of the Family, Baltimore, Williams 
and Wilkins, 1926. 

Problems of Human Reproduction, Baltimore, Williams 
and Wilkins, 1926. 

The Child’s Heredity, Baltimore, Williams & Wilkins, 
1929. 

Sterilization for Human Betterment (with E. S. Cosney), 
N. Y., Macmillan, 1929. 

Collected Papers on Sterilization in California, Pasa¬ 
dena, Human Betterment Foundation, 1930. 
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Practical Applications of Heredity, Baltimore, Williams 
and Wilkins, 1930. 

I am also the author of several hundred articles in the 
same field, published in both scientific and popular journals. 

The primary purpose of the founders of the American 
Institute of Family Relations was to strengthen marriage 
and family life by giving people a better education for the 
purpose before they entered marriage. In this connection 
it soon became evident that there was not available in brief 
compass, any acceptable statement of the scientific informa¬ 
tion concerning satisfactory sexual adjustment in marriage. 
We therefore prepared a mimeographed pamphlet for that 
purpose with the title of “Premarital Conference”. This 
met with such a favorable reception that we soon put it in 
printed form in order to make it available to other institu¬ 
tions and agencies and to a great many clergymen and edu¬ 
cators who had expressed a desire for copies to use in their 
own work. This pamphlet, from its first publication in 1931 
through its many revisions (in the course of which its name 
was changed to “Preparing for Marriage”) is really a co¬ 
operative product. I named myself as the author because I 
was responsible for its final form and appearance, but it 
was revised by many of my associates on the staff of the 
Institute and by a number of other competent authorities. I 
want to make clear that I availed myself of the technical 
knowledge, judgment, and experience of many experts but 
that I assume full and sole responsibility for the form and 
appearance of the pamphlet, as its author. 

Aside from calling it to the attention of social workers 
through a small advertisement given one insertion in the 
Survey Midmonthly, the only direct advertising we ever 
gave this pamphlet—so far as I can recall—was to list it 
with our general list of pamphlets which is sent out to in¬ 
quirers and frequently distributed to students and to lec¬ 
ture audiences. Much of its sale came through other agen¬ 
cies. The American Social Hygiene Association, 1700 
Broadway, New York 19, N. Y., listed it among its own pam- 



phlets, as did a number of state and local social hygiene 
societies. The Association for Family Living, 209 S. State 
st., Chicago 4, did the same. A considerable part of our 
sale was due to notice given by the editors of such maga¬ 
zines as Parents, and the Journal of Home Economics. Dr. 
William A. Brady, -who publishes a syndicated health 
column in many daily papers, similarly advised his readers 
to send for it. Mrs. Louise Fox Connell spoke highly of it 
in an article in the Readers Digest, July, 1942. After quot¬ 
ing one paragraph from it she commented: “This para¬ 
graph appears in the Institute’s excellent booklet, Prepar¬ 
ing for Marriage, which costs only 25^ and is so packed 
with information that this one work alone would save many 
marriages.” Due to the wide circulation of the Readers 
Digest, this notice brought us more inquiries than any other 
one ever published. Attached is a copy of Readers Digest 
referred to and made a part of this affidavit. 

Other persons who wrote for it told us that it was recom¬ 
mended by some lecturer they had heard, or by an instructor 
when they were in high school or college; or that they got 
its name from a reading list published by the Federal Coun¬ 
cil of Churches or by the American Association of Univer¬ 
sity Women; or that they had seen it in some public library 
and wanted a copy to keep. As it has been widely used in 
colleges, universities, and theological seminaries, a con¬ 
siderable part of its circulation has come from such sources 
• • *. Many Protestant clergymen have purchased it in 
quantity, giving a copy to each couple who came for the" 
wedding ceremony. * # * Many army and navy chaplains 
have ordered it by the dozen or hundred, during the past 
two or three years, to give to men in uniform. 

In these and similar ways, about 30,000 copies had been 
sold up to October, 1942. 

On October 15 of that year a man who did not give his 
name but who represented imself to be an employee of the 
U. S. Post Office, Los Angeles, California, called at the office 
of the American Institute of Family Relations, 607 S. Hill 
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st., Los Angeles 14, and gave the office manager, Mrs. Helen 
L. Bacon, a verbal order to cease mailing copies of the pam¬ 
phlet, “Preparing for Marriage’’, telling her that the post 
office department had ruled that it was obscene. 

On my return from an out-of-town trip I called on the 
Los Angeles post office authorities, on Oct. 25, 1942, and 
asked for a written statement. I was thereupon given a 
letter reading as follows: 

“UNITED STATES POSTOFFICE 

Los Angeles, California 

Office of Postmaster WAR/ACW 

Dr. Paul Popenoe, 

c/o American Institute of Family Relations, 

607 S. Hill st., 

Los Angeles, California. 

My dear Sir: 

This is to advise you that under date of October 7, 1942, 
the Solicitor for the postoffice department, Washington, 
D. C., instructed this office that a book entitled “Preparing 
for Marriage”, by Dr. Paul Popenoe, which was mailed by 
the American Institute of Family Relations, 607 S. Hill st., 
Los Angeles, Calif., was non-mailable under Section 598, 
Postal Laws and Regulations of 1940, and copies deposited 
in the mails should be so treated. 

Sincerely, 

Mary D. Briggs, 

Postmaster.” 

Thereafter I notified many of the persons who had been 
getting this pamphlet from us, that it was no longer mail- 
able. In reply I received letters. . . . 
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[There follows a list of the names of some 
four hundred persons, most of them physi¬ 
cians, social workers, educators and min¬ 
isters, who wrote Dr. Popenoe expressing 
their disagreement with the ruling of the 
Postmaster General.] 

I further state that my sole purpose in writing and pub¬ 
lishing this pamphlet was to give to the public certain ac¬ 
cepted scientific information of great value in the promo¬ 
tion of successful marriage. I have never heard of the 
pamphlet being used for any other purpose by anyone into 
whose hands it came. I have discussed it with literally hun¬ 
dreds of persons, and have had for it nothing but praise. I 
have never encountered any one who questioned its scien¬ 
tific character or believed that it contained anything in¬ 
decent or calculated to arouse lewd and lascivious thoughts 
in the reader or to induce the reader to follow socially-un- 
desirable types of action; nor have I ever heard of anyone 
"who said that he knew of any such undesirable result hav¬ 
ing followed the circulation or reading of this pamphlet. It 
has been accepted by all authorities whom I have consulted, 
as a serious, accurate, wholesome, constructive, and prac¬ 
tical aid toward the preservation of the monogamous ideal 
and the maintenance of sound family life in the United 
States. 

PAUL POPENOE 

Subscribed and sworn to before me this twenty-fifth day 
of March, 1944. 

FRIEDA SEGEL, 

(Seal) Notary Public, 

In and for the County of Los Angeles, 
State of California. 

My Commission Expires April 7,1946. 
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“exhibit b” 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 20839 
Paul Popenoe, et al., plaintiffs 
v. 

Frank C. Walker, defendant 

Filed Mar 30 1944 

State of California, 

County of Los An glees, s$: 

George Dock being first duly sworn deposes and says that 
he makes the following statements on personal knowledge 
and that he is competent to testify on the matters stated 
herein. 

My name is George Dock. I reside at 397 Calaveras 
street, Altadena, California. I am a physician and surgeon, 
engaged in the practice of medicine since 1884. I am a 
former faculty member in the colleges of medicine of the 
Universities of Pennsylvania, Texas, and Michigan, Tulane 
University, and Washington University. .1 am a past pres¬ 
ident of the Association of American Physicians. 

I am one of the incorporators of the American Institute 
of Family Relations, which was organized during the year 
1929, and incorporated at the beginning of the year 1930 
under Section 606 of the California Civil Code which pro¬ 
vides for the creation of philanthropic and educational 
foundations of a non-profit character. At the organization 
meeting I was elected president and have held that posi¬ 
tion ever since. 

The corporate body is composed of the following persons, 
most of whom were original incorporators: 

Mrs. Curtis S. Albro, president of the Los Angeles 
Young Women’s Christian Association. 
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Dr. Bennet M. Allen, professor of zoology, University of 
California at Los Angeles. 

Dr. Forrest N. Anderson, medical director, Child Guid¬ 
ance Clinic of Los Angeles. 

Dr. Bay E. Baber, professor of sociology, Pomona 
College, Claremont, Calif. 

Dr. Bemsen D. Bird, president, Occidental College, Los 
Angeles, California. 

Dr. E. S. Bogardus, head of the department of sociology, 
University of Southern California, Los Angeles. 

Dr. Karl M. Bowman, professor of psychiatry, Univer¬ 
sity of California school of medicine, San Francisco. 

Dr. Gilbert Brighouse, professor of psychology, Occi¬ 
dental College. 

Mrs. J. P. Buwalda, criminologist, 2103 San Pasqual st., 
Pasadena, Calif. 

Dr. John Carruthers, former president, Southern Cali¬ 
fornia Council of Religious Education, 1015 Prospect blvd., 
Pasadena. 

Dr. Robert G. Cleland, former dean and vice-president, 
Occidental College; Huntington Library, San Marino, 
Calif. 

Dr. Joseph H. Coffin, professor of philosophy and psy¬ 
chology, Whittier College, Whittier, Calif. 

Mrs. Gladys Gosnev Crick, Cottage Grove, Oregon. 

Dr. Walter F. Dexter, state superintendent of public in¬ 
struction, Sacramento, Calif. 

Dr. George Dock, Altadena, Calif. 

Dr. C. A. Dykstra, president, University of Wisconsin, 
Madison, Wis. 

Dr. Norman Fenton, professor of education, Stanford 
University, Calif. 

Mrs. Kendal Frost, 611 Lorraine blvd., Los Angeles, 
Calif. 

Dr. George Gleason, executive secretary, Los Angeles 
County Committee on Church and Community Cooperation, 
130 N. Broadvrav, Los Angeles. 
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C. M. Goethe, philanthropist, Sacramento, Calif. 

Mrs. C. M. Goethe, Sacramento. 

Dr. Etta Gray, gynecologist, 304 S. Broadway, Los 
Angeles. 

Edwin F. Hahn, 175 S. El Molino ave., Pasadena; former 
presiding judge of the L. A. County Superior Court. 

Dr. Hadina R. Kavinoky, gynecologist, 1930 Wilshire 
blvd., Los Angeles. 

Dr. William Kirk, head of the department of sociology 
and economics, Pomona College. 

Dr. Gertrude Laws, director of women’s activities, Pas¬ 
adena City Schools. 

Mrs. James K. Lytle, vice-president, National Congress 
of Parents and Teachers; 1122 Magnolia ave., Los Angeles. 

Mrs. Edmond M. Lazard, 547 S. Kingsley Drive, Los 
Angeles. 

Dr. George B. Mangold, professor of sociology, Uni¬ 
versity of Southern California. 

Rabbi Edgar F. Magnin, Congregation B’nai B’rith, Los 
Angeles. 

Mrs. John Manning, Box 418, Santa Barbara, Calif. 

Marshall F. McComb, judge of the District Court of 
Appeals, Los Angeles. 

Justin Miller, judge of the U. S. Court of Appeals, Wash¬ 
ington, D.C. 

Dr. Loran D. Osborn, former professor of sociology, 
University of Redlands; 404 Pennsylvania ave., Dowagiac, 
Mich. 

Dr. Edwin 0. Palmer, former pres., So. Calif. Society for 
Mental Hygiene, 1745 Camino Palmero, Los Angeles. 

Dr. Paul Popenoe, 2503 N. Marengo ave., Altadena. 

Christopher Ruess, L. A. County Probation Dept. 

John D. Richards, formerly State Director of Finance; 
2540 Glendower st., Los Angeles. 

Dr. E. P. Rvland, formerly executive secretary, Southern 
California Federation of Churches; 1826 N. Berendo st., 
Los Angeles. 
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Dr. Una B. Sait, professor of social ethics, Claremont 
Colleges. 

B. Rey Schauer, judge of the Superior Court, Los 
Angeles. 

Rt. Rev. Bertrand W. Stevens, Bishop of Southern Cal¬ 
ifornia; St. Paul’s Cathedral, Los Angeles. 

Dr. Victor E. Stork, pediatrician, 1136 W. 6th st., Los 
Angeles. 

Mrs. Helen Van Dyke, 514 N. Cherokee ave., Los Angeles. 

Dr. Lilah M. Vaughn, Box 74, Dierra Madre, Calif. 

Dr. Miriam Van Waters, director, Woman’s Reforma¬ 
tory; Framingham, Mass. 

Dr. John Vruwink, gynecologist and obstetrician, 1136 
W. 6th st., Los Angeles. 

These corporate members elect nine of their number to 
serve as a Board of Trustees; those on the board at present 
are Albro, Baber, Brighouse, Dock, Lytle, Mangold, 
Palmer, Popenoe, and Vruwink. The trustees elect their 
own officers and appoint the general director and the med¬ 
ical director of the Institute. The latter appoint their own 
staffs, subject to the general supervision and approval of 
the board of trustees. 

The general purpose of the American Institute of Family 
Relations is described in the Report which the Board of 
Trustees prepared and published after the first 10 years 
of operation, as “an attempt to make available to the 
American public all the existing information that would 
promote successful marriage and parenthood. It is a 
unique cooperative enterprise in adult education. Its 
activities are grouped under three heads: public education, 
personal service, and research.” 

• *•*••••*'• 

Through its department of personal service the Institute 
counsels persons who come to its office with problems in the 
general fields of heredity, sex, love, marriage, and parent¬ 
hood. In the year 1943 it gave intensive counselling to 
1088 different persons. 
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Through its department of public education the Institute 
reaches 25,000 to 50,000 people each year by direct lectures, 
together with an unknown number by radio and by articles 
published in scientific journals, popular magazines, and the 
daily press. The Institute also offers a workshop each year 
at the summer session of Mills College, Oakland, California. 
• #•*##*••* 

Staff members of the Institute have taught or lectured in 
more than 200 American colleges and universities in recent 
years. 

The work of the American Institute of Family Relations 
is financed by fees charged to clients who come for personal 
counselling, the rate being the same to all, namely $3 per 
hour or a series of four consultations a week apart for $10; 
from the sale of books and of nearly 100 pamphlets which 
it publishes; and from contributions by persons interested 
in seeing American family life strengthened by educational 
measures. 

GEORGE DOCK 

Subscribed and sworn to before me this twenty-fifth day 
of March, 1944. 

RUTH HOY 

(Seal) Notary Public. 

Notary Public, In and for the County of Los Angeles, 
State of California. 

My Commission Expires Feb. 5, 1946. 

• ••*•**•*• 
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“exhibit h” 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 20839 
Paul Popenoe, et al., plaintiffs, 
v. 

Frank C. Walker, defendant. 

Filed Mar 30 1944 

State of Pennsylvania, 

County of Philadelphia , ss; 

Lovett Dewees, M. D., being first duly sworn, deposes and 
says that he makes the following statements on personal 
knowledge and that he is competent to testify to the matters 
stated herein. 

My name is Lovett Dewees. I have been since 1911 a 
physician in general practice, recently with a special inter¬ 
est in gynecology. My address is Times Medical Building, 
Ardmore, Pennsylvania. For years I was on the active staff 
of the Bryn Mawr Hospital, and am now on the consulting 
staff. For five years I have been Assistant Instructor, De¬ 
partment of Gynecology, University of Pennsylvania 
Medical School. 

I have had for years, and have frequently used for lend¬ 
ing to people planning marriage, the booklet “Preparing 
for Marriage’’, by Paul Popenoe. I consider it a very fine 
and sensitively frank statement about the marriage rela¬ 
tionship. It has never in my experience been disturbing 
or upsetting—on the contrary, always helpful to my 
patients who have read it. The author gives evidence of 
serious and earnest purpose in writing this for instruction. 
He seems to me very successful in being frank and helpful 
and yet maintaining dignity and fineness of expression. 

In my judgment this pamphlet has a very definite use 
and I should greatly regret being deprived of it. 
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I have known something of the work of the American 
Institute of Family Relations since its early years, and 
have a high opinion of the Institute and of the work and 
writings of Paul Popenoe. 

I have been interested in and have sponsored the work of 
a somewhat similar organization in Philadelphia—the Mar¬ 
riage Counsel of Philadelphia. 

LOVETT DEWEES, M.D. 

March 27,1944. 

Subscribed and sworn to before me this 27 day of March, 
1944. 

MARIE F. CARLEY, 

(Seal) Notary Public . 

My Commission Expires May 11,1944. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8875. 


FRANK C. WALKER, Individually and as Postmaster 
General of the United States, Appellant, 

v. 

PAUL POPENOE and THE AMERICAN INSTITUTE 
OF FAMILY RELATIONS, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR THE APPELLEES PAUL POPENOE AND 
THE AMERICAN INSTITUTE OF FAMILY RELATIONS. 


COUNTER-STATEMENT OF THE CASE 

On August 11, 1943, sixteen months before the date of 
this brief, the appellees brought an action against Frank C. 
Walker, individually and as Postmaster General of the 
United States, seeking declaratory judgment or injunctive 
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relief from his action in summarily barring from the mails 
the pamphlet entitled “Preparing for Marriage.” 

The facts alleged in the complaint were these: The 
American Institute of Family Relations is a non-profit cor¬ 
poration organized under the laws of California, engaged 
in an active and continuous educational program to pro¬ 
mote successful family life in the United States. To fur¬ 
ther its purposes the Institute publishes many pamphlets 
on various phases of family life. “Preparing for Mar¬ 
riage” is one of such pamphlets. 

Paul Popenoe, Sc.D., the responsible author of the 
pamphlet, is the Secretary and General Director of the In¬ 
stitute. “Preparing for Marriage” was published in 1931 
and for some eleven years, or until October, 1942, large 
numbers of the pamphlet were sent as third-class mail 
through the mails in response to orders by purchasers. On 
October 14, 1942, the appellees were ordered by an em¬ 
ployee of the Los Angeles, California Post Office to cease 
mailing copies of the pamphlet because the Post Office De¬ 
partment had ruled that it was obscene. Subsequently, the 
Los Angeles Postmaster in a letter to the Institute dated 
October 24,1942, stated that the Solicitor of the Post Office 
Department had ruled that the pamphlet was non-mailable. 

The complaint alleged that the pamphlet “Preparing for 
Marriage” contained a scientific, unemotional, constructive 
and wholesome presentation of information for persons 
preparing for marriage and that the action of the appellant 
in excluding it from the mails was illegal, arbitrary and 
erroneous. It was also alleged that appellant had excluded 
the pamphlet from the mails without affording appellees 
an opportunity to be heard. 

The appellant, in his answer, as a first defense alleged 
that the complaint failed to state a cause of action on which 
relief could be granted. (App. 29) He admitted that noti¬ 
fication of the exclusion of the pamphlet had been given 
in the manner alleged in the complaint, but he denied the 
allegations that the pamphlet was a scientific book of sex 
instruction and that it had been excluded from the mails 



3 


without affording appellees notice and opportunity to be 
heard. As additional matter in defense, the answer alleged 
that the exclusion was proper because the pamphlet “ rec¬ 
ommended’’ the reading of six books which he had previ¬ 
ously excluded from the mails on the ground that they con¬ 
tained contraceptive information and obscene matter. (App. 
30) 

Subsequently, the appellant filed a motion for summary 
judgment asserting that there was no genuine issue as to 
any material fact and that he was entitled to judgment as a 
matter of law because his decision was not clearly 
erroneous. 

The appellees then filed a motion for summary judgment 
and supported it by affidavits* to prove the facts alleged in 
the complaint. These affidavits were of two classes—affi¬ 
davits by the author, Dr. Popenoe, and the president of the 
Institute, Dr. George Dock, giving the relevant facts about 
the pamphlet, the method of advertisement and distribu¬ 
tion, and about its author and its publisher, and affidavits 
by physicians, ministers, educators and social workers who 
had used the pamphlet in their work and who asserted that 
in their opinion it was a scientific book of sex instruction for 
which there was great need.** 

The affidavit of Dr. Dock, who has been president of the 
Institute since its incorporation, states that the American 
Jnstitute of Family Relations was incorporated as a non¬ 
profit membership corporation in 1930 under a statute of 
California providing for the creation of non-profit corpora¬ 
tions of a philanthropic and educational character. (App. 50) 
The declared purpose of the Institute is to make available to 
the American public all existing information that will pro¬ 
mote successful marriage and parenthood. The corporate 
body of the Institute is presently composed of forty-seven 
members, most of whom were original incorporators. Be¬ 
sides Drs. Dock and Popenoe, the list of members, all of 

* Certain of the statements filed were in the form of unsworn letters, but 
appellant stipulated that they should be treated as sworn affidavits. 

** The affidavit of Lovett Dewees, M.D. (App. 52) is illustrative. The 
other affidavits of this type have not been printed in the Appendix, but are 
in the transcript of record filed with this Court. 
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whom are prominent in public life, includes the Rt. Rev¬ 
erend Bertrand W. Stevens, Bishop of Southern California, 
St. Paul’s Cathedral, Los Angeles; Mrs. Janies K. Lytle of 
Los Angeles, vice-president, National Congress of Parents 
and Teachers; Dr. C. A. Dykstra, president, University of 
Wisconsin; Dr. E. S. Bogardus, head of the department of 
sociology, University of Southern California; Honorable 
Marshall F. McComb, judge of the District Court of Ap¬ 
peals, Los Angeles; and the Honorable Justin Miller, judge 
of the U. S. Court of Appeals, Washington, D. C. (App. 
48, 49) The work of the Institute—personal counselling, 
lectures and publication of scientific articles—is financed 
from fees received for counselling, from the sale of books 
and pamphlets it publishes and from contributions from 
persons interested in its work. (App. 51) 

Dr. Popenoe’s affidavit, in addition to listing his scientific 
and educational achievements,* states that “Preparing for 
Marriage” was written in 1931 when it became evident in 
the work of the Institute that there was not available in 
brief compass any acceptable statement of scientific infor¬ 
mation concerning satisfactory sexual adjustment in mar¬ 
riage. (App. 41, 43) He states that although he assumes 
full and sole responsibility as its author, it was the product 
of the technical knowledge, judgment and experience of 
many experts both on the staff of the Institute and outside. 
(App. 43) 

The Institute did not advertise the pamphlet other than 
to list it in the general list of publications of the Institute, 
and to insert one paid advertisement in an issue of the 
“Survey Midmonthly,” a professional journal for social 
workers. (App. 43) 

Most of the thirty thousand copies sold in the eleven years 
before the exclusion were sent through the mails in re¬ 
sponse to orders from purchasers. Many of the purchasers 
ordered the book because such societies as the American 
Social Hygiene Association, The Association for Family 
Living, the Federal Council of Churches and the American 

* These are also set forth in Who’s Who in America, p. 1770. (Vol. 22, 
1942). Dr. Dock is listed in the same source at p. 689. 
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Association of University Women listed it as recommended 
reading, and articles appearing in such magazines as Par¬ 
ents, the Journal of Home Economics and Readers Digest 
recommended it. (App. 43, 44) 

At the joint hearing on the motions for summary judg¬ 
ment the appellant’s attorney objected to the admissibility 
of the affidavits on the ground that to admit them would 
be to accord appellees a trial de novo on the merits, whereas 
the rule was that judicial review must be had upon the ad¬ 
ministrative record, and the court could not reexamine the 
facts. Justice Letts, before whom the motions were 
heard, questioned whether the case was in a posture appro¬ 
priate for summary judgment—i.e., whether a genuine issue 
of material fact was present in the case. Justice Letts asked 
counsel to address briefs to these questions. After consid¬ 
eration the court ruled that the affidavits were admissible 
and that argument on the motions should be resumed. 

At this argument the appellant relied principally upon 
the defense that the exclusion was proper because the pam¬ 
phlet, in listing five other banned books allegedly contain¬ 
ing obscene material and contraceptive information,* with 
the notation that “the foregoing books can be ordered 
through any book seller,” violated that portion of Section 
211 which prohibits “giving information, directly or indi¬ 
rectly, where * * * or how or by what means” obscene books 
or contraceptive information can be obtained. 

The district court issued an informal memorandum, find¬ 
ings of fact, conclusions of law, and an order. The court 
stated that after “having considered the pleadings in the 
action, the affidavits filed by both plaintiffs and the defen¬ 
dant, having heard oral argument, having found that there 
is no genuine issue as to any material fact,” it concluded 
that plaintiffs (appellees) were entitled to a judgment as a 
matter of law. (App. 33) It found that the order excluding 
the pamphlet from the mails was issued without notice to 
appellees and without affording them an opportunity to be 

* Tho statement in the appellant’s brief (p. 22) that the ‘‘pamphlet deals 
with contraceptives” is false and misleading. The pamphlet mentions contra¬ 
ception and advises consultation with a physician. 
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heard. (Findings of Fact No. 6, App. 34) It concluded that 
the issuance of the order under these circumstances was a 
denial of due process in violation of the Fifth Amendment. 
The court thereupon denied appellant’s motion for sum¬ 
mary judgment, sustained appellees’ motion, and ordered 
that an injunction issue enjoining the further exclusion 
from the mails. 

The injunction was stayed upon motion of the appellant 
pending disposition of this appeal. 


SUMMARY OF ARGUMENT. 

The Postmaster General in making determinations under 
the provisions of Section 211 passes on questions involving 
the fundamental liberties of persons. He exercises a judi¬ 
cial, not an executive function, involving these rights and 
the Fifth Amendment requires that he afford notice and an 
opportunity for hearing before the right to use the mails 
is denied by him. 

Summary administrative action has been held to be con¬ 
stitutionally adequate only when the public necessity is im¬ 
perative and then only when the person whose interests are 
affected by summary administrative determination is sub¬ 
sequently accorded a full judicial hearing on the merits. 

Neither of these factors is presented under Section 211. 
Summary administrative action is not necessary in the 
public interest. Furthermore, it is not possible for the 
Postmaster General to follow the criteria established by 
this and other courts in his determinations under Section 
211 if he acts on inspection alone. The determination of 
whether written material is obscene under the statute re¬ 
quires in many cases an expert judgment informed of all 
the facts. 

Congress has conferred the fact-finding function upon 
the Postmaster General, not the courts, and the courts have 
declined to usurp the function. The courts have refused 
in reviewing appellant’s orders to make an independent 
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determination of the facts or to evaluate the evidence, and 
have limited their review to determining whether his action 
was illegal, arbitrary and erroneous. Such a limited review 
is not a hearing on the merits and does not accord due proc¬ 
ess of law. Appellant’s contention that a hearing on the 
merits is available is not persuasive in view of his reliance 
on the cases which expressly deny that right. 

Even though this court should hold that the Fifth Amend¬ 
ment does not require that notice and an opportunity to he 
heard precode exclusion under Section 211, it should affirm 
the judgment of the District Court. This court should ap¬ 
ply the familiar principle that a decision of a lower court, 
correct in result, although based upon a wrong reason or 
ground, should be affirmed to prevent unnecessary pro¬ 
longation of litigation. 

“Preparing for Marriage” is a constructive book of sex 
instruction written by an eminent social scientist and pub¬ 
lished by an institute of national repute. Such a book is not 
obscene and non-mailable under Section 211 in the view of 
this and other courts. The defense of appellant that ex¬ 
clusion was permitted because the pamphlet listed the 
names of other books which he had banned assumes a 
strained and absurd construction of the statute which this 
court has declared it is its duty to avoid. 


ARGUMENT. 

. I. 

The Lower Court in Deciding that Due Process Required 
a Hearing at the Administrative Level Was Correct. 

The court below was following the instructions of this 
Court in Pike v. Walker, 73 App. D. C. 289, 121 F. (2d) 37 
(1941) that if it is shown that there is at least a reasonable 
doubt on the merits, irregularity in administrative proce¬ 
dure of the Post Office Department makes necessary a deci¬ 
sion on the constitutional issue of whether due process had 
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been denied by the failure of the appellant to accord notice 
and an opportunity to be heard. 

Pike v. Walker involved the issuance of a fraud order 
under statutes authorizing the Postmaster General to deny 
the right to receive mail to persons engaged in conducting 
any fraudulent scheme or device. 39 U. S. C. A. §§ 259, 732. 
In the fraud order statutes, as in Section 211, Congress did 
not specify that a hearing should be afforded before the 
issuance of an order. However, the administrative prac¬ 
tice has been to give a hearing. Pike contended that Walker 
had failed to accord a “fair hearing” because he personally 
had not read or considered the evidence before issuing the 
order. 

The Postmaster General asserted, as he-did in this case 
in the district court, that no individual has a constitutional 
right to have his communications delivered and hence that 
a fraud order may be issued summarily and without any 
notice or hearing. He also argued that he was exercising 
an executive not a judicial function. The district court 
adopted his construction and dismissed Pike’s complaint. 

This Court upheld the action of the district court in dis¬ 
missing the complaint on the sole ground that the lower 
court had itself examined the testimony given before the 
Post Office Department and found as a fact that the scheme 
was fraudulent. It therefore found it unnecessary to pass 
on the constitutional issue presented but it discussed the 
issue because “the proposition urged by the Postmaster 
General and accepted by the Court below is too far reaching 
to be admitted until specifically recognized and declared by 
the Supreme Court.” (73 App. D. C. at 291.) 

Of the rights of persons to have their communications 
delivered by the Post Office Department, this Court said: 
(p. 291) 

% 

“It would be going a long way, therefore, to say that 
in the management of the Post Office the people have 
no definite rights reserved by the First and Fifth, 
Amendments of the Constitution, and if they have, it 
would follow that in administering the laws established 
to protect the mail and the regulations thereunder the 
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duty of the Postmaster General would be,—to use the 
language of Justice Brandeis in the Burleson case, 
supra,—that: 

“‘In making the determination he must, like a 
court or a jury, form a judgment whether certain con¬ 
ditions prescribed bv Congress exist, on controverted 
facts or by applying the law. The function is a strictly 
judicial one, although exercised in administering an 
executive office. And it is not a function which either 
involves or permits the exercise of discretionary 
power’—which is to say, that his authority is governed 
by the Acts of Congress which confer it, and by the 
law* of the land.’ ” 

As to the duty of the trial court this Court observed: 
(73 App. D. C. at 292) 

“. . .if the proof of guilt here had been such as to 
which reasonable men might differ, the irregularity in 
the administrative proceeding, if there was irregular¬ 
ity, would have presented the case in a different aspect 
and made necessary a decision on the constitutional 
question as to which we express no opinion.” (Italics 
ours.) 

This case presents squarely the constitutional question 
which this Court found it unnecessary to decide in Pike v. 
Walker. We maintain that the lower court was correct in 
deciding that an administrative hearing was required. If 
in the management of the Post Office the people have defi¬ 
nite rights reserved to them by the First and Fifth Amend¬ 
ments of the Constitution, then the Postmaster General 
must accord notice and an opportunity to be heard before 
cutting off a person’s right to use the postal facilities. 

Despite the intimations in some of the early Supreme 
Court opinions that the use of the mails to deliver communi¬ 
cations is a privilege which could be summarily denied, the 
better view is that expressed by Mr. Justice Holmes in his 
dissenting opinion in United States ex rel. Milwaukee Pub¬ 
lishing Co. v. Burleson, 255 U. S. 407, 437 (1921) in which 
he said: 

“The United States may give up the Post Office when 
it sees fit, but while it carries it on the use of the mails 
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is almost as much a part of free speech as the right to 
use our tongues, . . . ” 

Administrative officials exercising authority involving the 
liberties of persons must accord notice and an opportunity 
to be heard. It was the duty of the Postmaster General 
to accord the appellees notice and an opportunity for hear¬ 
ing before making the determination that “Preparing for 
Marriage ” was non-mailable. This case on the facts pre¬ 
sents the same problem of the construction of a statute as 
that presented in the Japanese Immigrant Case, 189 U. S. 
86 (1903). There the Supreme Court was considering the 
procedure which the Secretary of the Treasury must follow 
in exercising his authority to deport aliens unlawfully in 
this country. The court found that the alien had been 
given an opportunity to be heard and upheld the deporta¬ 
tion order, but Mr. Justice Holmes took occasion to point 
out that the government’s contention that deportation could 
be summarily ordered, was not correct. He said: (189 
IJ. S. at 100) 

“But this court has never held, nor must we be under¬ 
stood as holding, that administrative officers, when ex¬ 
ecuting the provisions of a statute involving the lib¬ 
erty of persons, may disregard the fundamental prin¬ 
ciples that inhere in ‘due process of law’ as understood 
at the time of the adoption of the Constitution. One 
of these principles is that no person shall be deprived 
of his liberty without opportunity, at some time, to be 
heard, before such officers, in respect of the matters 
upon which that liberty depends—not necessarily an 
opportunity upon a regular, set occasion, and accord¬ 
ing to the forms of judicial procedure, but one that 
will secure the prompt, vigorous action contemplated 
by Congress, and at the same time be appropriate to 
the nature of the case upon which such officers are re¬ 
quired to act.” 

* 

The rule as to the proceedings of administrative agen¬ 
cies which execute as does the Post Office Department a 
judicial function is stated in Interstate Commerce Com¬ 
mission v. Louisville and Nashville Railroad Company, 227 
U. S. 88, 91 (1913): 
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“In the comparatively few cases in which such ques¬ 
tions have arisen it has been distinctly recognized that 
administrative orders, quasi-judicial in character, are 
void if a hearing was denied; if that granted was in¬ 
adequate or manifestly unfair; if the finding was con¬ 
trary to the ‘indisputable character of the evidence’ 
[cases cited] or, if the facts found do not, as a matter 
of law, support the order made.” 

In Morgan v. United States , 304 U. S. 1, 15 (1938), the 
Supreme Court referred to the requirements of a “fair and 
open hearing” as an “inexorable safeguard” essential to 
the validity of administrative regulation of a quasi-judicial 
character. 

Appellant admits that “when a fact finding function is 
conferred on an administrative body and its determination 
is given attributes of finality a hearing is required.” (Ap¬ 
pellant’s Brief, p. 16) We maintain, with Mr. Justice 
Holmes, that a fact finding function has been imposed upon 
the Postmaster General by Section 211, and that he and 
not the courts should exercise it. 

EL 

Summary Administrative Action Involving Fundamental 
Rights is Constitutionally Adequate Only When Public 
Necessity Requires it and Private Rights Can Be Ade¬ 
quately Protected by a Full Judicial Hearing on the 
Merits. Neither Factor is Present in Cases Arising 
Under Section 211. 

The appellant urges: (1) Section 211 contains no pro¬ 
vision requiring a hearing prior to exclusion and Congress 
by omitting the requirements of administrative hearing 
under Section 211 and requiring it in other statutes has 
shown a legislative intent to permit him to act without a 
hearing; (2) the administrative necessity for summary ac¬ 
tion; (3) Congress has not attempted to withdraw the mat¬ 
ter from judicial scrutiny, or to deny a full judicial hearing 
on the merits, or to bind the courts to any prior adminis¬ 
trative determination of fact. 
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A. The Statute is Silent as to the Administrative Pro¬ 
cedure, but it is the Constitution Not the Statute 
Which Imposes the Requirement of Due Process. 

Section 211, like the statutes which allow the Postmaster 
General to issue fraud orders and to bar communications 
regarding lotteries and seditious and treasonable matter, 
makes no provision as to how the administrative determina¬ 
tion that mail matter will not be carried shall be reached. Of 
course, the answer to the question of whether there has been 
a denial of due process hinges on whether or not notice 
and an opportunity to be heard before administrative action 
is taken is constitutionally requisite, and not on whether the 
statute provides or fails to provide the opportunity. 

The courts, in order to avoid any problem of constitu¬ 
tionality of statutes, have presumed that an administrative 
officer will act both in consonance with the statute which 
gives him authority and with the fundamental demands of 
constitutional procedure. Consequently, even though a 
statute does not impose the requirement of a hearing, 
courts in order to avoid holding a statute unconstitutional, 
where the Constitution requires a hearing, will impose the 
requirement. 

The rule is stated in United States v Delaware & Hudson 
Co ., 213 U. S. 366, 408 (1909) as follows: 

“. . . where a statute is susceptible of two construc¬ 
tions, by one of which grave and doubtful constitutional 
questions arise and by the other of which such ques¬ 
tions are avoided, our duty is to adopt the latter.” 

In the Japanese Immigrant Case, supra, Mr. Justice 
Holmes, in holding that a hearing must be afforded by the 
administrative agency before deportation of aliens alleged 
to be in this country unlawfully, expressed the principle of 
constitutional construction of statutes in these words: (189 
U. S. at 101) 

“This is the reasonable construction of the acts of 
Congress here in question, and they need not be other¬ 
wise interpreted. In the case of all acts of Congress, 
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such interpretation ought to be adopted as, without 
doing violence to the import of the words used, will 
bring them into harmony with the Constitution. An 
act of Congress must be taken to be constitutional un¬ 
less the contrary plainly and palpably appears.” 

Arguments as to the intent of Congress and the long 
administrative practice which, to quote appellant, “has not 
previously been challenged in any judicial proceedings” 
(Appellant’s Brief, p. 4) likewise fall if, as we maintain, 
the Constitution requires an administrative hearing before 
action under Section 211. 

The general rule is that notice and hearing shall precede 
administrative action. Certain exceptions have been made, 
the most important of which are: (1) the revocation of 
privileges. In this type of case no hearing, either at the 
administrative or the judicial level is required. This has 
been the argument usually advanced by the appellant to 
sustain his summary action and to deny judicial review. 
However, he has abandoned this argument in this case, 
apparently realizing that it is not supportable. (2) The 
summary abatement of nuisances. (3) The promulgation 
of rules of conduct affecting the public generally. 

Appellant seeks to support the summary administrative 
determination in this case by analogy to the cases holding 
that nuisances can be abated summarily. These cases hold 
that summary administrative action is constitutionally ade¬ 
quate because of the urgent necessity of summary action 
and because private rights are fully protected by the avail¬ 
ability of a subsequent judicial hearing on the merits. 
Neither of these factors is present in a case arising under 
Section 211. 

B. Summary Inspection is Neither a Suitable Nor a Nec¬ 
essary Method of Passing on The Mailability of 
Material under Section 211. 

Turning now to the necessity for summary action, appel¬ 
lant declares that he could not perform his duties under Sec¬ 
tion 211 if hearings were required before action was taken. 
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He declares that he and other Postmaster Generals have 
acted on inspection for sixty years and that this is the only 
feasible method of acting if the statute is to be an effective 
protection of the public morals. 

Further, he declares that cases arising under Section 211 
and other similar regulations are indistinguishable from 
the cases arising under the statutes designed to protect 
the safety and efficiency of the mails. Regulations of the 
latter type include those prohibiting the mailing of liquids, 
poisons, explosives, inflammable matter, fatty substances 
and live or dead animals. Congress conducts- the postal 
service and it must take reasonable precautions for the 
protection of the postal system and property it carries in 
the mails. The exclusion after inspection from the mails of 
articles of this nature, which if they were carried would be 
dangerous and injurious to either the postal employees or 
to other mail matter, presents an entirely different problem 
than that presented by Section 211 and other similar stat¬ 
utes, and one which this Court is not required to consider. 

Section 211 and the statutes excluding literature on fraud¬ 
ulent schemes, lotteries, seditious and treasonable litera¬ 
ture, and literature which violates the declared public policy 
against interference with our foreign relations, are designed 
to protect, not the postal service and the mails, but the pub¬ 
lic health, morals, safety and good order. Statutes of this 
character establish the Postmaster General as a censor 
of the mails. 

It is obvious that in exercising the judicial function im¬ 
posed upon him by Section 211 and similar statutes that 
inspection is neither a feasible method nor the method in 
which the exclusion is actually determined upon by the 
appellant. 

The pamphlet in the case at bar shows the fallacy of the 
argument that the Postmaster General does act on inspec¬ 
tion. “Preparing for Marriage” was sent through the 
mails from 1931 until October 1942. Most of the 30,000 
copies ordered by purchasers were sent through the mails. 
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It is apparent that “ inspection ” was not the course fol¬ 
lowed in this case. 

Neither is inspection a suitable method if the Postmaster 
General is to be guided in his determinations under Section 
211 by the rules enunciated by this and other courts. The 
determination of whether material is non-mailable under 
Section 211 requires a knowledge and consideration of many 
factors, including the type of material, the method of dis¬ 
tribution, the method of advertising, and the persons who 
send the material and to whom it is disseminated. Judge 
Learned Hand, in United States v. Rebhuhn, 109 F. (2d) 
512 (C. C. A. 2d, 1940), a criminal case under Section 211, 
discussed some of the factors which a trial court should 
consider in making a determination of obscenity under this 
statute. The materials mailed in the Rebhuhn case were 
translations of works written by men of scientific standing 
such as anthropologists, psychiatrists, and the like. Judge 
Hand said (p. 514): 

“Most of the books could lawfully have passed 
through the mails, if directed to those who would be 
likely to use them for the purposes for which they were 
written,... They might also have been lawfully sold to 
laymen w r ho wished seriously to study the sexual prac¬ 
tices of savage or barbarous peoples, or sexual aberra¬ 
tions; in other words, most of them were not obscene 
per se. In several decisions we have held that the stat¬ 
ute does not in all circumstances forbid the dissemina¬ 
tion of such publications, and that in the trial of an in¬ 
dictment the prosecution must prove that the accused 
has abused a conditional privilege, which the law gives 
him. [Citing cases.] However, in the case at bar, the 
prosecution succeeded upon that issue, when it showed 
that the defendants had indiscriminately flooded the 
mails with advertisements, plainly designed merely to 
catch the prurient though under the guise of distribut¬ 
ing works of scientific or literary merit. ...” 

This Court in Parmelee v. United States , 72 App. D. C. 
203, 206,113 F. (2d) 729, (1940) observed that in determin¬ 
ing whether a book was obscene under the Tariff Act it was 
handicapped because there was “nothing in the record to 
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guide us except the book itself. The question is a difficult 
one, as to which the expert opinions of psychologists and 
sociologists would seem to be helpful if not necessary.’’ 

The determination of whether contraceptive information 
should be excluded which, according to appellant, “is norm¬ 
ally quite identifiable on inspection”, (Appellant’s Brief, 
p. 6), is another example of the impossibility of acting on 
inspection of the material. As this court observed recently 
in Consumers Union of United States v. Walker, 145 F. 
(2d) 33 (App. D. C. 1944), the literal language of Section 
211 declares non-mailable any contraceptive information. 
Yet this Court held that Congress did not intend to exclude 
properly prepared information intended for properly quali¬ 
fied people and enjoined the Postmaster General from ex¬ 
cluding the material because the limitations imposed by the 
Consumers Union upon the distribution of the material were 
fair and reasonable. If the appellant is to heed the law 
which this and other appellate courts have pronounced, it 
is obvious that he cannot act on inspection of contraceptive 
information or of allegedly obscene matter. He must ob¬ 
tain facts about the sender and receivers, and the method of 
advertising and distribution of the material. 

Notice and an opportunity for hearing and a fair, though 
summary, hearing could be provided under Section 211 with¬ 
out endangering the public generally. Cf. Japanese Immi¬ 
grant Case, 189 U. S. 86 at 100. The public, needs more 
protection from persons engaged in attempting to 
mulct them by fraudulent schemes than it does from the 
danger of being exposed to alleged obscenity sent through 
the mails, yet hearings are accorded in the fraud order 
cases. 

C. The Courts Have Not Accorded a Full Judicial Hear¬ 
ing on the Merits in Reviewing the Determinations of 
the Post Office Department. 

Appellant seeks to support the summary character of the 
administrative determination here by analogy to the cases 
of North American Cold Storage Co. v. Chicago, 211 U. S. 
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306; Lawton v. Steele, 152 U. S. 133, and other cases involv¬ 
ing the summary abatement of nuisances. These cases are 
grounded not only on the necessity of summary action but 
also upon the equally essential element that the injured 
party had an adequate remedy at law. 

The Supreme Court in the North American case, in up¬ 
holding a state statute allowing summary destruction of 
food found on inspection to be unsafe or unwholesome for 
human consumption, did so upon the sole ground that (211 
U. S. 306, 316), 

“The ex parte finding of the health officers as to the 
fact is not in any way binding upon those who own or 
claim the right to sell the food. If a party cannot get 
his hearing in advance of the seizure and destruction 
he has the right to have it afterward, which right may 
be claimed upon the trial in an action brought for the 
destruction of his property, and in that action those 
who destroyed it can only successfully defend if the 
jury shall find the fact of unwholesomeness as claimed 
by them.” 

The same justification was advanced in the opinion of Mr. 
Justice Holmes (then Judge Holmes) in Miller v. Horton, 
152 Mass. 540, 26 N. E. 100, (1891) involving a statute 
providing for summary destruction of animals with a con¬ 
tagious disease. 

So also in Lawton v. Steele, in which the Supreme Court 
held that a statute providing for the summary destruction 
of fishing nets used illegally could be upheld because of the 
trifling value of the nets, and because if the nets were wrong¬ 
fully destroyed, the owner “may have his action for their 
value. In such cases the burden would be upon the defend¬ 
ant to prove a justification under the statute.” (152 U. S. 
133 at 142.) 

The use of the reasoning of these cases to support sum¬ 
mary action under Section 211 fails if in truth appel¬ 
lees have no later opportunity to try the facts in a 
collateral action against the administrative officer in which 
the officer has the burden of showing that his action is au- 





18 


thorized and in which, if he fails, the appellees could be 
made whole by an award of damages. And this is exactly 
the situation in which the appellees find themselves. Even 
assuming that the denial of civil rights and the injuries to 
appellees * reputations could be redressed by an award of 
damages, the courts have refused to follow the common law 
rule in an understandable effort to protect executive officers 
in the courageous handling of their duties. Under the rule 
established by this Court the appellees in order to recover 
in a tort action against the Postmaster General would have 
to show that he had acted “palpably beyond the duties of 
an [his] office.” Jones v. Kennedy, 73 App. D. C. 292, 295, 
121 F. (2d) 40 (1941); Cooper v. O'Conner, 69 App. D. C. 
100, 99 F. (2d) 135, (1938). 

However, appellant takes the position that the review by 
a court of equity of his determinations is sufficient because 
in an injunction action against him, a full judicial hearing 
on the merits is accorded by the courts. 

The determination of the correctness of this assertion de¬ 
pends on the consideration of two quite distinct factors. 

(1) On what factual record is the determination made? 

(2) Who weighs the evidence? The appellant contends that 
a court in an equity action against the Postmaster General 
may base its determination on entirely new evidence or on 
additional evidence and that the court may weigh the evi¬ 
dence and substitute its independent determination on 
questions of fact. This, we submit, is not the rule hereto¬ 
fore enunciated by the courts. 

It must be noted that in the case at bar there was no 
hearing on the merits, and no evaluation of evidence in the 
court below. Appellees in support of their motion for sum¬ 
mary judgment introduced affidavits* in support of the al¬ 
legations of fact in their complaint, particularly the allega¬ 
tions which appellant had denied—that the pamphlet was a 
wholesome book of sex instruction and that no notice or op- 

* The appellant also submitted an affidavit to establish the truth of 
the factual allegation made in his affirmative defense. 
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portunity to be beard had been given. But the questions 
before the court were not questions of fact; they were ques¬ 
tions of law. School of Magnetic Healing v. Me Annuity, 
187 U. S. 94 (1902); Keller v. Potomac Electric Power Co., 
261 U. S. 428 (1923); and the court did not, or was not asked 
to, accord a trial on the merits. 

The right to introduce evidence and to have judicial find¬ 
ings based upon it after an independent determination by 
the court has been restricted to two types of cases—those 
involving questions of constitutional fact, Crowell v. Ben¬ 
son, 285 U. S. 22 (1932); and cases involving the issue of 
whether just compensation has been given for property 
taken for public use. Baltimore and Ohio R. Co. v. United 
States, 298 U. S. 349 (1936). The rule has never been ex¬ 
tended to other classes of cases.* 

The relief accorded by a court of equity in reviewing ac¬ 
tion bv an administrative agencv is not a review on the 
merits. Courts of equity commonly review administrative 
action only to determine whether the action was arbitrary 
or whether it was within the statutory authority. They do 
not, in reviewing administrative action, accord a trial de 
novo, evaluate the evidence or substitute their judgment 
for that of the administrative agency.** This rule has been 
applied most emphatically in injunction actions against the 
Postmaster General. 

The scope of review of actions against the Postmaster 
General has been very limited. It was set forth in Bates 
and Guild Co. v. Payne, 194 U. S. 106 (1904), and repeated 

* Of course, the question of whether a court of equity has the power if it 
chooses to exercise it of making an independent determination in a particular 
case is an entirely different question than the one of whether in all cases 
arising under a statute, the person aggrieved by administrative action has a 
right to a hearing on the merits before a court. 

# * Stern, Review of Findings of Administrators, Judges and Juries: A Com¬ 
parative Analysis (Nov. 1944) 58 Harv. L. Rev. 70, 76-77: “Although the 
jury’s powers stem from the Constitution and the administrator’s from legis¬ 
lative mandate as construed by the courts, each has the same right to weigh 
and draw inferences from evidence, subject only to the limitation that the 
ultimate conclusion is one which a reasonable man can reach. This means that 
a reviewing court may not substitute its judgment for that of the fact-finding 
body because a different conclusion would also be reasonable, or because the 
court thinks the initial decision erroneous.” 
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bv this court in Shoemaker v. Burke, 67 App. D. C. 281, 
283, 92 F. (2d) 205 (1937): 

“The rule upon this subject may be summarized as 
follows: That where the decision of questions of fact 
is committed by Congress to the judgment and discre¬ 
tion of the head of a department, his decision thereon is 
conclusive; and that even upon mixed questions of law 
and fact, or of law alone, his action will carry with it a 
strong presumption of its correctness, and the courts 
will not ordinarily review it, although they may have 
the power, and will occasionally exercise the right of so 
doing.” 

Some of the later cases seem to have applied the usual 
“substantial evidence rule” to the Post Office Department’s 
“findings of fact,” but no case has allowed the district 
court to substitute its judgment for that of the Postmaster 
General or has permitted the introduction of different or 
additional evidence. Farley v. Heininger, 70 App. D. C. 
200, 105 F. (2d) 79 (1939); Farley v. Simmons, 69 App. 
D. C. 110, 99 F. (2d) 343 (1938). 


D. The Review Provided by an Equity Court in an Injunc¬ 
tion Action is Not Due Process of Law. 

The Supreme Court in Southern Ry. Co. v. Virginia, 
290 U. S. 190, 198 (1933) held that a Virginia statute 
authorizing an administrative officer to require elimination 
of existing grade crossings was invalid because the right 
to have his summary determination reviewed by a court 
of equity was not due process of law. It said: 

“After affirming appellant’s obligation to comply with 
the Commissioner’s order, the Court below said: ‘The 
railroad is not without remedy. Should the power 
vested in the Highway Commissioner be arbitrarily ex¬ 
ercised, equity’s long arm will stay his hand.’ But, 
by sanctioning the order directing the Railway to pro¬ 
ceed, it, in effect, approved action taken without hear¬ 
ing, without evidence, without opportunity to know 
the basis therefor. This was to rule that such action 
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was not necessarily ‘arbitrary.’ There is nothing to 
indicate what that court would deem arbitrary action 
or how this could be established in the absence of evi¬ 
dence or hearing. In circumstances like those here 
disclosed no contestant could have fair opportunity for 
relief in a court of equity. There would be nothing to 
show the grounds upon which the Commissioner based 
his conclusion. He alone would be cognizant of the 
mental processes which begot his urgent opinion. 

“The infirmities of the enactment are not relieved 
by an indefinite right of review in respect of some ac¬ 
tion spoken of as arbitrary.” 

Appellant states that under his theory of the law a party 
aggrieved by an order of the Postmaster General would get 
his hearing in court, even though not before the Postmaster 
General. Nevertheless, appellant insists that the line of 
cases which he relied upon in the court below would apply 
to any hearing given by a court. Thus, appellant is careful 
not to waive any rights which the Postmaster General might 
have under the decision in United States v. Chemical Foun¬ 
dation, 272 U. S. 1,15 (1926), where the rule was laid down 
that under the presumption of regularity of administrative 
action, ‘ ‘ The validity of the reasons stated in the orders, or 
the basis of fact on which they rest, will not be reviewed 
by the courts.” Likewise, appellant reserves any rights he 
may have under Anderson v. Patten , 247 Fed. 382 (S. D. 
N. Y. 1917), where the Court said that it would not disturb 
the judgment of the Postmaster General except in cases 
where his judgment “has been wholly arbitrary and with¬ 
out foundation.” 

Appellant is careful throughout his brief to leave no 
doubt that he is reserving all of his rights under these 
cases which restrict the review of his decisions to a deter¬ 
mination of whether they are “clearly wrong,” “arbi¬ 
trary,” or “without foundation.” His grudging conces¬ 
sion that the party aggrieved by his order might introduce 
evidence before the reviewing court does not constitute an 
admission that the aggrieved party is entitled to a trial de 
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novo. On the contrary, it is repugnant to the concept of 
4 ‘fair play” that, as the appellant in effect contends, the 
one who bears the evidence may not decide and the one 
who decides need not hear the evidence. Cf. Morgan v. 
United States , 298 U. S. 468 (1936). 

In view of appellant’s insistence upon a hearing of such 
restricted scope in court and the long line of decisions sup¬ 
porting his position in this respect, it is clear that only by 
full hearing, on due notice, before the Postmaster General, 
can the requirements of due process be met. 

m. 

This Court Should Affirm the Judgment Below Even Though 
it Disagrees With the Reason Given. 

This Court, of course, must rule upon the question pre¬ 
sented by this appeal. But even if this Court decides that 
the district court was incorrect, the judgment for appellees 
should be affirmed because the result was correct. Helver¬ 
ing v. Gowra/n, 302 U. S. 238 (1937). 

Mr. Justice Frankfurter in Securities and Exchange 
Commission v. Chenery Corp ., 318 U. S. 80, 88 (1943) re¬ 
ferred to “the settled rule that, in reviewing the decision 
of a lower court, it must be affirmed if the result is correct 
‘although the lower court relied upon a wrong ground or 
gave a wrong reason’.” The rationale of the rule was 
stated by him to be as follows: 

“It would be wasteful to send a case back to a lower 
court to reinstate a decision which it had already made 
but which the appellate court concluded should prop¬ 
erly be based on another ground within the power of 
the appellate court to formulate.” 
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A. The Only Issues in This Case are Issues of Law Which 
This Court Should Decide. 

To avoid the “unnecessary prolongation of this litiga¬ 
tion” ( Aladdin Mfg. Co. v. Mantle Lamp Co. of America, 
116 F. (2d) 708, 718) which has now been before the courts 
of this District for sixteen months, this court should rule 
upon the questions of law in this case. 

Despite appellant’s assertion to the contrary, no issue 
of controverted fact is present in this case. Appellant in 
filing his motion for summary judgment admitted that 
there were no genuine issues of material fact, and he did 
not at any time controvert the truth of the facts* alleged 
and proven by appellees. The lower court specifically con¬ 
sidered the question upon briefs and decided that only 
issues of law were presented. 

The application of a statute to uncontrovertcd facts is 
a question of law. Appellant refers to the issue of “mail- 
ability” as an issue of fact. No rule is more firmly estab¬ 
lished than the principle that the determination of whether 
matter is within the prohibitions of a postal statute is a 
question of law, not fact. The Supreme Court has speci¬ 
fically so ruled in School of Magnetic Healing v. Mc- 
Annulty, 187 U. S. 94,109 (1902), in which it said: 

“Here it is contended that the Postmaster General 
has, in a case not covered by the acts of Congress, ex¬ 
cluded from the mails letters addressed to the com¬ 
plainants. His right to exclude letters, or to refuse to 
permit their delivery to persons addressed, must de¬ 
pend upon some law of Congress, and if no such law 
exist, then he cannot exclude or refuse to deliver them 
* * * if the evidence before the Postmaster Gen¬ 
eral, in any view of the facts, failed to show a viola¬ 
tion of any Federal law, the determination of that 
official that such violation existed would not be the de¬ 
termination of a question of fact, but a pure mistake of 

• Three issues of fact were raised by the pleadings: (1) Was the pamphlet 
a book of sex instruction? (2) Was notice and opportunity to be heard 
afforded to appellee? (3) Had the appellant banned five books the names 
of which were listed in the pamphlet? 
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law on bis part, because the facts being conceded, 
whether they amounted to a violation of the statutes, 
would be a legal question and not a question of fact.” 
(Italics ours.) 

B. The Pamphlet Was Mailable Under Section 211. 

Two simple questions of the application of the statute 
to uncontroverted facts are present in this case. 

The first question is: Is “Preparing for Marriage”, which 
is obviously and admittedly a decent and constructive 
book of sex instruction, within the terms of the statute pro¬ 
hibiting the mailing of obscene, lewd and lascivious 
material? The answer has been given bv this and other 
courts which have stated that works of sex instruction are 
not “obscene” within the meaning and scope of that term 
in Section 211 and in the Tariff Act prohibiting the impor¬ 
tation of obscene books. United States v. Dennett, 39 F. 
(2d) 564 (C. C. A. 2d, 1930); United States v. One Obscene 
Book Entitled “Married Love”, 48 F. (2d) 821 (S. D. N. Y., 
1931); United States v. One Book Entitled Ulysses, 72 F. 
(2d) 705 (C. C. A. 2d, 1934); Parmelee v. United States, 72 
App. D. C. 203,113 F. (2d) 729 (1940). 

The second question is: Is “Preparing for Marriage” 
non-mailable because it lists the names of five books* which 
were also banned from the mails by appellant on the ground 
that they contained obscene material and contraceptive in¬ 
formation? This requires a determination of whether the 
pamphlet, because it lists the names of these five banned 
books with the statement that “The foregoing books and 
others in the field can be ordered through any bookseller,” 
violated that portion of Section 211 declaring non-mailable 
“every . . . written or printed card, letter, circular, book, 
pamphlet, advertisement or notice of any kind giving infor¬ 
mation, directly or indirectly, where or how, or from whom, 

* Appellant listed the names of six books in the answer. (App. 30) How¬ 
ever, in an affidavit filed in support of his motion for summary judgment, 
appellant averred that only five had in fact been banned. The name of the 
sixth book, Facts and Frauds in Women's Hygiene, by R. L. Palmer and 
S. K. Greenberg, was apparently listed erroneously. 
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or by what means” obscene matter or contraceptive infor¬ 
mation can be obtained. The appellees urge that to list 
the names of the books with the notation that they “can 
be ordered through any bookseller” is not giving “infor¬ 
mation” within the terms of the statute. It is stating a 
fact of common knowledge. To extend the statute to the 
absurd length insisted upon by appellant is to hold that the 
mere mention in one book of the name of another book banned 
by the Postmaster General justifies the exclusion of the first 
book. As this Court recently observed, this is a clear de¬ 
parture from “the duty * # * to interpret statutes in 
such manner as to avoid # * * absurdity or injustice.” Con¬ 
sumers Union of the United States v. Walker, 145 F. (2d) 
33, 35 (App. D. C. 1944). 

CONCLUSION 

The appellees therefore pray that the order of the Dis¬ 
trict Court granting appellees’ motion for summary judg¬ 
ment and denying appellants’ motion for summary judg¬ 
ment be affirmed. 


Respectfully submitted, 


Charles A. Horsky, 

Virginia Collins Duncombe, 
Attorneys for Appellees. 

Covington, Burling, Rublee, 

Acheson & Shorb, 

Washington, D. C. 




REPLY BRIEF FOR APPELLANT 


Amtell States; Court ot Appeals 

DISTRICT OP COLUMBIA 


No. 8875 

Frank C. Walker, Individually and as Postmaster 
General, Etc., appellant 

v. 

Paul Popenoe and the American Institute of Family 
Relations, appellees 


FRANCIS M. SHEA, 

Assistant Attorney General, 
EDWARD M. CURRAN, 

United Stutes Attorney, 
Attorneys for Appellant. 

Of Counsel: 

ARNOLD LEVY, 

Special Assistant to the Attorney General, 

FREDERICK CHAIT, 

Attorney, Department of Justice. 


United States Court of Appeals 

for the District of Columbia 

FILED MAR 3 1945 

CLERK 








INDEX 


Cases: ***• 

Bates & Guild Co. v. Payne, 194 U. S. 106.. 

Bourjois, Inc., v. Chapman, 301 U. S. 183.:_2, 3, 

Erhardt v. Schroeder, 155 U. S. 124_ 2, 

Farley v. Heininger, 70 App. D. C. 200, 105 F. (2d) 79. 5, 

Farley v. Simmons, 69 App. D. C. 110, 95 F. (2d) 343- 

Helvering v. Gowan, 302 U. S. 238... 

Helvering v. Taylor, 293 U. S. 507.... 

Lucas v. Structural Steel Co., 281 U. S. 264_ 

Masses Pub. Co. v. Patten, 245 Fed. 102_ 2, 

Ohio Gas Co. v. Russell, 261 U. S. 290.. 

Pike v. Walker, 73 App. D. C. 289, 121 F. (2d) 37. 


Securities & Exchange Comm. v. Chenery Corp., 318 U. 8. 80- 

Shackelton Inhaler Co. v. Jarvis, 136 F. (2d) 116_ 

Southern Ry. Co. v. Virginia, 290 U. S. 190... 2, 

Stark v, Wickard, 321 U. S. 288... 

Stearns Co. v. United States, 291 U. S. 54- 

United States v. Net Perce County, 95 F. (2d) 232___ 

United States v. Nicholas, 97 F. (2d) 510___ 

Washington Terminal Co. v. BosweU, 75 App. D. C. 1, 124 F. (2d) 


235 . 2, 6 

Yakus v. United States, 321 U. S. 414... 2, 6 




633416—45 




























®niteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 8875 

Frank C. Walker, Individually and as Postmaster 
General, Etc., appellant 

v. 

4 

Paul Popenoe and the American Institute of Family 
Relations, appellees 


EEPLY BRIEF FOR APPELLANT 

Appellees’ argument, in essence, is that the action of the 
Postmaster General, under Section 211, is so final as to require 
an administrative hearing as a constitutional prerequisite (Ap¬ 
pellees’ Brief, pp. 8-11). They insist too that no full judicial 
hearing on the merits is available instead, basing their insist¬ 
ence on the assertions that they obtained no hearing on the 
merits in the court below (p. 18), that no trial de novo , or in¬ 
troduction of independent evidence, is permitted in a court of 
equity in cases of this character (pp. 19, 20), l and that the pre¬ 
sumption of regularity applied by the courts in weighing the 
correctness of administrative action renders a judicial hear¬ 
ing inadequate to protect their constitutional rights (pp. 
21 - 22 ). 

* These assertions are rather surprising in the present posture of the case. 
Appellees moved for summary Judgment below, submitting voluminous affi¬ 
davits on the merits; the District Court ruled those affidavits admissible, 
obviously on the theory that appellees were entitled to a trial de novo and 
could therefore submit independent evidence, in the form of affidavits sup¬ 
porting their motion. (Appellees’ Brief, pp 3-5.) 

( 1 ) 
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The contention that the refusal to carry an item of mail 
requires an administrative hearing rests, we submit, on a mis¬ 
conception of the applicable principles. The action of the Post¬ 
master General under Section 211 determines nothing—it has 
no binding effect either upon the appellees or the Court. Con¬ 
gress has not imparted to his action under its mandate any 
attributes of finality in this respect. It is only when an admin¬ 
istrative decision is final in the legal sense that a prior hearing 
is required in situations of this character. This conclusion, fully 
demonstrated in Appellant’s main brief (pp. 12-17), is cogently 
illustrated by the statement of this Court in Washington Ter¬ 
minal Co. v. Boswell, 124 F. (2d) 235, 244, 75 App. D. C. 1, 
afi’d 319 U. S. 732, speaking to the contention that the admin¬ 
istrative hearing there involved was inadequate: 

These things would he important if the Board's de¬ 
cisions were final in the legal sense and for purposes of 
enforcement, as to either facts or law. But, as has been 
shown, they have no such quality. Though the effects of 
an award favorable to an employee are substantial, they 
do not conclude the employer’s rights. The Board can¬ 
not enforce its awards. That is left for the courts to do. 
It can be done only in a suit de novo. In the suit, the 
cause of action is upon the award, to secure its enforce¬ 
ment. But the parties are not limited by its provisions 
on the trial. * * * The carrier is limited in no way 
as to its defenses or the evidence it may wish to present. 
[Italics supplied.] 

It is, of course, also clear that no administrative hearing is 
required by the circumstance that the disputed mail item 
neccessarily remains in statu quo pending recourse to judicial 
remedies for revision of alleged administrative error. Bourjois, 
Inc. v. Chapman, 301 U. S. 183. Cf. Yakus v. United States, 
321 U. S. 414, 439-443; Erhardt v. Schroeder, 155 U. S. 124, 
129; Masses Publishing Co. v. Patten, 245 Fed. 102, 104 
(C. C. A. 2d). 

Appellee’s argument, therefore, finds no support in either the 
Japanese Immigrant Case, 189 U. S. 86, or Southern Ry. Co. v. 
Virginia, 290 U. S. 190, upon which they evidently place much 
reliance. 
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The statute involved in the Japanese Immigrant Case specifi¬ 
cally provided that the decision of the administrative officer 
“touching the right of any alien to land * * * shall be 
final * * (See 189 U. S. at p. 95). The court at most 

held that since the administrative decision was final, and no 
other tribunal was at liberty to reexamine the evidence, ele¬ 
mentary due process considerations required a hearing before 
such administrative foreclosure of the alien’s rights and liber¬ 
ties. (See pp. 100-101). Thus, the decision is, in reality, an 
additional illustration of the principle asserted by appellant in 
the case at bar. 

Analogously, in Southern Ry. Co. v. Virginia, the statute, 
as construed, gave to the Highway Commissioner power to 
make a final determination of the facts and of the public 
necessity for elimination of the grade-crossing. The Court 
emphasized this element of finality in arriving at its decision. 
See 290 U. S. at p. 195: 

Undoubtedly, it attempts to give an administrative 
officer power to make final determinations in respect of 
facts —the character of a crossing and what is necessary 
for the public safety and convenience—without notice, 
without hearing, without evidence; and upon this ex 
parte finding, not subject to general review, to ordain 
that expenditures shall be made for erecting a new 
structure. [Italics supplied.] 

Bourjois, Inc. v. Chapman, supra, makes it abundantly clear 
that appellees’ position on this issue is untenable. In that 
case, a state statute forbade the sale of any cosmetic prepara¬ 
tion unless it had been registered with the department of 
health. The statute authorized the department to deny regis¬ 
tration to any preparations “which in its judgment contain 
injurious substances in such amounts as to be poisonous, in¬ 
jurious or detrimental to the person.” In a suit to enjoin en¬ 
forcement, the plaintiff, inter alia, attacked the statute on due 
process grounds for failure to provide a hearing prior to denial 
of registration. The Court rejected the contention, saying (p. 
189): 
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And neither constitution [State or Federal] requires 
that there must be a hearing of the applicant before the 
board may exercise a judgment under the circumstances 
and of the character here involved. The requirement 
of due process of law is amply safeguarded by Section 
2 of the statute which provides: 

“From the refusal of said department to issue a cer¬ 
tificate of registration * * * appeal shall lie to the 

superior court * * 

A judicial hearing being available, no prior administrative 
hearing was considered necessary, although, pending judicial 
action, plaintiff would obviously be deprived of its opportunity 
to carry on its business. In the Bourjois case, as here, the 
administrative officer is directed by the legislature to form an 
initial judgment as to whether a particular item comes within 
the statutory prohibition. In both cases, his judgment can 
result in a temporary withholding, pending judicial hearing. 
In both, however, courts are open to correct his action—and 
since his determination is given no binding or conclusive effect, 
no administrative hearing is necessary. 

The absence of specific provision, in Section 211, for a ju¬ 
dicial hearing is, of course, immaterial. There is, in the Sec¬ 
tion, no suggestion of any Congressional intention to withdraw 
the matter from full judicial cognizance and, although the 
statute is silent, ordinary judicial powers attach. Cj. Stark 
v. Wickard, 321 U. S. 288, 309-310. Indeed, appellees, in sup¬ 
port of their motion for summary judgment in the court 
below, submitted a large number of affidavits on the issue of 
obscenity. The District Court ruled the affidavits admissible 
(Appellees’ Brief, pp. 3-5). Affidavits purporting to estab¬ 
lish that the pamphlet was wholesome, and not obscene, ob¬ 
viously go to the merits of the case. Thus, appellees’ ingenuous 
contention that they were not entitled to and did not obtain 
a judicial hearing on the merits—that new and independent 
evidence cannot be presented to the court—completely over¬ 
looks the very rights they asserted and were granted below. 
They elected to rely upon the affidavits of experts, on motion 
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for summary judgment; they could equally have relied upon 
the oral testimony of experts, at a trial. The choice of pro¬ 
cedure was theirs. Either procedure involves full recogni¬ 
tion of a right to a judicial hearing and the presentation of 
independent evidence. 

Appellees cite Farley v. Heininger, 70 App. D. C. 200, 105 
F. (2d) 79, and Farley v. Simons, 69 App. D. C. 110, 95 F. 
(2d) 343, as authorities for the proposition that no case “has 
permitted the introduction of different or additional evidence.” 
These cases both involve fraud orders, issued by the Post¬ 
master General under U. S. Code, Title 39, Sec. 259, after a 
full administrative hearing. They stand merely for the fa¬ 
miliar proposition that, having had a full opportunity to pre¬ 
sent evidence at an administrative hearing, the parties are 
bound by the administrative record and that no evidence de 
novo may be submitted when judicial review is sought. That 
doctrine is clearly inapplicable here. Cj. United States v. 
Nicholas , 97 F. (2d) 510, 512 (C. C. A. 2d). 2 

In disputing the constitutional adequacy of a judicial hear¬ 
ing and determination on the merits, appellees place consider¬ 
able reliance on the fact that the courts have declined to upset 
action of the Postmaster General unless it is “clearly wrong.” 
(Appellees’ Brief, pp. 19-20). However, the circumstance that 
a court in evaluating the evidence presented to it applies a 
presumption of regularity of administrative action 3 does not 
render the judicial hearing incomplete or inadequate in any 
constitutional sense. The hearing is not one of “restricted 
scope,” as contended by appellees. The point simply is that 
after giving a full hearing and after weighing the evidence ad¬ 
duced at the hearing, the court will enjoin administrative action 
only if clearly convinced that it was erroneous. Cj . Bates & 
Guild Co. v. Payne, 194 U. S. 106, 108-109; Erhardt v. 
Schroeder, supra, at p. 130. An analogous situation is, for ex- 

• 

2 And as shown above appellees here have already been permitted to In¬ 
troduce “different or additional evidence.” 

* See Steam# Co. v. United State#, 291 U. S. 54, 63. 
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ample, presented in cases involving deficiency assessments, 
where, under the rule of decision applied, the taxpayer must 
satisfy the court that the Commissioner was clearly wrong. 
Lucas v. Structural Steel Co., 281 U. S. 264; Helvering v. Tay¬ 
lor, 293 U. S. 507; see Washington Terminal Co. v. Boswell, 
supra, at p. 245, note 20. In the Washington Terminal case 
itself, this court recognized (124 F. (2d) at p. 244, note 19) that 
the weight given to the administrative determination did not 
alter the essential character of the judicial hearing as involving 
a suit de novo for constitutional purposes. 

Viewed from any aspect, appellees' position cannot be sus¬ 
tained. They obviously cannot insist that the appellant con¬ 
tinue to carry a doubtful item, in the face of the specific pro¬ 
hibitions of Section 211, until a hearing has been held. Cj. 
Masses Publishing Co. v. Patten, 245 Fed. 102, 104 (C. C. A. 
2d). (See Appellant’s main brief, pp. 6, 14-15). Yet if ap¬ 
pellant may withhold an item pending a hearing, there is no 
reason why that hearing should not be a judicial one. That an 
administrative hearing might be speedier cannot be assumed; 
such possibility would in any event have no constitutional 
significance. Cj. Yakus v. United States, supra; Bourjois, Inc. 
v. Chapman, supra. Appellees can hardly contend that Con¬ 
gress must withdraw the matter from the field of judicial hear¬ 
ing and determination, in traditional form, and refer it to an 
administrative tribunal instead. 

It should be made plain, in view of appellees’ reference to 
Pike v. Walker, 73 App. D. C. 289, 121 F. (2d) 37, that appel¬ 
lant does not rest his case on any assertion that the use of the 
mails is a privilege which may be dealt with arbitrarily. It is 
submitted, however, that the procedures contemplated by Con¬ 
gress and adopted by the Post Office Department are entirely 
reasonable and that appellees’ constitutional rights are ade¬ 
quately safeguarded by the availability of a judicial hearing 
on the merits in an equity suit de novo. Pike v. Walker, in its 
other aspects, dealt with fraud orders issued under U. S. Code, 
Title 39, Sec. 259, and has no bearing on the case at bar. Sec¬ 
tion 259 provides that the Postmaster General, “on evidence 
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satisfactory to him” that any person is conducting a fraud¬ 
ulent scheme through the mails, may instruct postmasters to 
return any mail directed to such person, with the word “Fraudu¬ 
lent” stamped thereon. This statute confers on the Postmaster 
General the primary duty of determining the facts. Farley v. 
Heininger, 70 App. D. C. 200, 105 F. (2d) 79, cert. den. 308 
U. S. 507. His determination in the performance of the fact¬ 
finding function vested in him by Congress is considered to be 
final. Shackelton Inhaler Co. v. Jarvis, 136 F. (2d) 116 (C. C. 
A. 6th ); Farley v. Heininger, supra. Indeed, he is called on to 
make a determination as to the character of transactions, based 
on facts wholly extrinsic to the particular mail matter barred, 
and, on the basis of his determination, to return all mail ad¬ 
dressed to the offender, regardless of its nature, or of its rele¬ 
vancy to the fraudulent scheme. Under those circumstances, 
an administrative hearing is given, before a final determina¬ 
tion is made. The situation bears no resemblance to that aris¬ 
ing under Section 211, where the Postmaster General is merely 
called upon to form a judgment as to whether a specific res falls 
within the statutory prohibition, with the courts open to de¬ 
termine the question of mailability, de novo, and with no ele¬ 
ment of finality involved in his action. 

It is, finally, respectfully submitted that a decision favor¬ 
able to appellant on the constitutional validity of the pro¬ 
cedure, should be accompanied by a remand of the cause to the 
District Court, for a determination of the question of mail- 
ability on the merits. Helvering v. Gowan, 302 U. S. 238, and 
Securities Exchange Commission v. Chenery Cory. 318 U. S. 
80, cited by appellees to support affirmance, discuss situations 
where the lower court has already determined the ultimate 
question, albeit on the wrong ground. Both cases also spe¬ 
cifically recognize the distinction between an erroneous ground 
for decision on the ultimate issue, and a failure to make a de¬ 
termination on that issue. Here, as shown in appellant’s main 
brief (pp. 21-23), the District Court never reached the ulti¬ 
mate question, i. e., mailability of the pamphlet, and the case 




s 


should accordingly be remanded for determination of that ques¬ 
tion. Cf. Ohio Gas. Co. v. Russell, 261 U. S. 290, 293; United 
States v. Nez Perce County, Idaho, 95 F. (2d) 232,235 (C. C. A. 
9th). 

Francis M. Shea, 

Assistant Attorney General, 



Q£ (Counsel: 


Edward M. Curran, 

United States Attorney, 
Attorneys for Appellant. 


Arnold Levy, 

Special Assistant to the Attorney General, 


Frederick Chait, 

Attorney, Department of Justice. 
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